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THE ROMAN ADVOCATE. 


In my address on the Ancient Lawyer, delivered before the 
Virginia Bar Association in 1890, and which received the com- 
pliment of republication in the Review, I confined my remarks 
on the Roman Lawyer to the jurisconsults. The space then at 
my command did not allow me the privilege of describing 
another branch of the profession at Rome, which divided, with 
the jurisconsults, its honors and rewards. I referto the Roman 
advocate. 

The jurisconsults, as we have seen, were the students and mas- 
ters of the science of law. They did not, as a rule, undertake 
the conduct of causes in court. To them the parties, their 
counsel and the judges themselves, applied for advice and in- 
struction on the law, and they spoke with authority to all. 

Their habits of studious seclusion and austere dignity did not 
qualify them for the noisy contentions of the forum; it did not 
comport with their functions to appear as pleaders before courts 
which should look to them for instruction and direction; and 
the espousal of private interests in lawsuits reflected upon the 
judicial impartiality which should characterize their expositions 
of the law. 

In the early days of the Republic the practice of the courts 
afforded no room for the advocate. The litigants were required 
to appear personally in court, and to conduct their own causes. 
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The patron was bound to stand by his client when called jp 
court, to extend to him the shelter of his name and influence, to 
be his surety when needful, and to advise him as to his rights 
and actions, but he was not allowed to appear and speak for 
him save, at least, in exceptional cases. Indeed the strict forms 
of action and the rigid limitations of actionable causes, in the 
earlier law, gave small scope for the advocate. 

But, as the Preetorian law expanded and developed, the variety 
of causes and multiplicity of issues vastly increased and the ne- . 
cessity of skilled assistance to aid the ignorant client in the 
preparation and presentation of his cause in court became too 
imperative to be disregarded. 

Hence, beside the jurisconsulti, who expounded the doctrines 
of the law and advised all comers as to their legal rights and 
obligations, grew up a new class of patroni causarum, who un- 
dertook directly to represent litigants in their judicial proceed- 
ings and to act and speak for them in court. 

These patroni causarum are the prototype, not only of the 
Roman advocate, but of the forensic lawyer as he exists to-day. 

They were not, however, called advocates until after the time 
of Cicero. They were called orators. The term orator was not 
restricted, as in later usage, to men distinguished for eloquence. 
It meant simply, the man who speaks. It is true Cato defined 
the orator as vir probus, peritus dicendi; but, obviously, he 
meant only the great orator. Every man who held himself out 
as ready to speak in public was entitled to call himself an orator 
whether, indeed, he spoke well, badly, or indifferently. Ora- 
tory was a profession which any patron might adopt at will. 
Every youth of proper rank, at the age of seventeen, was admis- 
sible to the Forum, where he usually went, ceremoniously 
attended by his friends and was introduced by some dis- . 
tinguished citizen. He was then entitled to exercise the func- 
tins of a patronus causarum or orator. There seems to have 
been no requirement of examination or standard of qualification. 
He simply stood upon his merits whatever they were. But we 
may well believe that public opinion applied its infallible tests, 
and that the clientless orators who wandered silent in the Forum 
were much more numerous than the briefless lawyers of modern 
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times. Indeed, Cicero tells us that in the time of the great 
orators Crassus and Antony, whoever had an important cause 
applied first to one of them ; if for any reason, neither could be 
secured, they had recourse to Philippus or to Cesar; and after 
them, to Cotta or Sulpicius; so that every leading case was 
pleaded by one of these six orators (Brutus Par. LVII). The 
same was the case throughout the whole history of oratory un- 
derthe Republic. The ease of admission to the bar was sur- 
passed by the difficulty of success at it. We read with wonder 
of the prodigious labors and various studies which the orator, 
ambitious of renown, underwent in order to fit himself for his 
high calling. Take the example of Cicero, according to his 
own account. 

We find him during his first year following, with unceasing 
diligence, the best orators in their speeches before the courts, 
observing and criticising their methods, while, at the same time, 
he delivered himself to ardent study, constantly reading, writing 
and composing oratorical exercises. The following year, while 
continuing the foregoing, he devoted himself to the study of 
the law, haunting the consultations of Scevola, the great juris- 
consult, and appropriating his opinions and precepts. Then he 
undertook the study of philosophy under the instruction of 
Philo, the chief of the Athenian Academy, while at the same 
time, he took lessons in the art of elocution from Molonus, a 
celebrated master. He then gave his days and nights to the 
study of all branches of science under the guidance of the stoic 
Diodotus, never, however, suffering a day to pass without ora- 
torical exercises, composing declamations both in Latin and 
Greek. At last he trusted himself to plead causes before the 
courts and achieved a gratifying success during a practice of two 
years. But he was not yet content with his preparation. He 
was thin, his neck was long and slender, his constitution delicate. 
His habit of severe study without distraction, joined to his 
method of speaking, which was violent both in voice and gesture, 
overtaxed his strength, and he concluded that he must change 
his method and improve his physique. He therefore left Rome 
for Athens, where he passed six months studying philosophy un- 
der Antiochus, and practicing elocution under Demetrius of 
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Syria. He then traveled over all Asia, frequenting there the 
best orators and rhetoricians, and finally renewing, at Rhodes, 
his studies under his former tutor Molonus, who devoted him- 
self to curbing the profuseness of his style and the fury of his 
declamation. After two years absence he returned to Rome, a 
changed man. His health was re-established ; his physique de- 
veloped ; his voice was moderated and under better control; his 
style and delivery were chastened and purified. He then re- . 
newed his marvelous career, which placed him facile princeps of 
Roman orators, and unless Demosthenes alone may be excepted, 
of all orators of ancient or modern times. 

The Roman who aspired to distinction under the Republic had 
three avenues open to him: he must either fight, or speak, or 
expound the law. The general, the orator and the jurisconsult, 
divided the honors of the State. The three vocations were dis- 
tinct ; though sometimes the same man excelled in more than 
one. Cato, the censor, who is placed as the earliest of the dis- 
tinguished orators, excelled in all. He was a profound juris- 
consult, a consummate orator, and no mean general. Scipio 
Africanus was one of the greatest orators of his day, and in com- 
paring him with Leelius, his only rival, Cicero intimates that Scipio 
would have received the palm for eloquence, but for the fact 
that his unquestioned pre-eminence as a soldier made men reluct- 
ant to admit that he could also be the first of orators. The 
Gracchi, particularly Caius, were great and successfulorators. So 
also, was Pompey. And Julius Cesar might have rivaled Cicero 
himself in the Forum, if his constant military service had not re- 
moved him to other scenes. We note, with regret, the absence 
from the catalogue of orators of the name of Mare Antony, 
grandson of the orator of that name, in whose lips Shakespeare . 
placed that consummate oration over the dead body of Cesar, 
which exhibits all the highest qualities of Roman eloquence. 
Some of the jurisconsults, notably Scevola and Servius 
Sulpicius, sometimes undertook causes before the courts 
and distinguished themselves as orators; while a few of the 
orators, like Crassus and Cicero, were also tolerable 
lawyers. The relative merits of the three professions were the 
subject of frequent contention. Cicero, in his Pro Murena, 
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where he defended Murena, the soldier, against Sulpicius, the 
jurisconsult, in their contest for the consulship, gave the pref- 
erence to the soldier over the jurisconsult, humorously saying: 
‘Can there be a doubt that a military is more useful than a legal 
reputation? You steal hours from sleep in order to prepare 
opinions for your clients; he that his army may promptly reach 
the point of danger. You are awakened by the crowing of the 
cock, he, by the clangor of trumpets. You draw pleadings on 
paper, he marshals troops on the battle field; your concern is 
that verdicts, his that battles, shall be won; he knows how to 
repel hostile battalions, you, the grounds for an action of tres- 
pass; he is versed in the art of enlarging his country’s bound- 
aries, you, in that of preserving landmarks. To speak my own 
opinion, martial renown carries the day against all competitors.”’ 

Having thus granted to the soldier the pas before the juriscon- 
sult, he illustrates his professional vanity by proclaiming, in his 
Brutus, the superiority of the orator over the General. ‘* To 
tell truth, if we except those occasions of imminent peril on 
which the divine inspirations of great soldiers have saved the 
State, the great orator far excels the soldier. * * * For 
myself, I would rather be the author of a single oration such as 
that of Crassus of Curius, than to have won two victories over 
strong forts. You object that the Republic has more concern 
that a hostile fort should be captured, than that Curius should be 
well defended. True. You might also say that the Athenians 
were more concerned to have sound roofs on their houses, than 
to possess a beautiful statue of Minervain ivory. Nevertheless, 
I would rather be Phidias than to be the best of carpenters.’’ 

History has reversed the verdict of Cicero; for while the 
voice of her orators has vanished echoless, and’ while the con- 
quests of her generals have been wrested from her nerveless 
grasp, the precepts of Rome’s jurisconsults still perpetuate her 
empire as the Queen of Law and the Mother of Justice. 

Viewed in its relation to the administration of law and justice, 
the profession of oratory, as practiced under the Republic, does 
not altogether enlist our approval, however it may command our 
admiration. It addressed itself far less to the task of expound- 
ing the law and of instructing and convincing the minds of the 
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judges, than to that of captivating their sympathies, stirring 
their feelings and entrapping their judgments by those snares 
which the cunning pleader, versed in all the arts of his profes- 
sion, knew so well how to lay. Judgments thus extorted were 
the triumphs of the orator far more than the vindication of jus- 
tice. 

The judges, before whom causes were tried, were not men 
versed in the law. They were numerous, varying, in the cen- 
tumviral courts, from twenty-five toahundred. They had juris- 
diction over both the law and the facts. There was no system for 
appellate revision of their decrees. They sat inthe Forum, that 
grand center of Roman activity, where were congregated the 
market-place, the temples of the Gods, the Senate-house, the 
comitium for assemblages of the people, and the éribunalia for 
the courts of law. Here the tide of Roman life ebbed and 
flowed and the courts were constantly crowded with spectators 
who formed a public audience for the orator. It mattered not 
how strictly private was the cause, how purely technical the 
issues involved, the orator still found, in every trial, a field for 
the exhibition of his skill and power before an assembly of the 
people. Take for example the famous case of Coponius »v. 
Curius. It was the simple case of the construction of a will. 
The testator, believing his wife to be pregnant, made a will 
naming his expected child as his heir and directing, in case the 
child should die before reaching majority, his friend Curius 
should be his heir. He died and it turned out that his wife was 
not pregnant. Then the contest arose as to who should take 
the estate, the heir-at-law, or Curius who claimed under the will. 

The great orator, Crassus, represented Curius; the renowned 
jurisconsult, Sceevola, represented Coponius, the heir. Sczvola 
contended that, under the terms of the will, Curius was to 
take only on the happening of the death of the expected 
posthumous child, and that, as it was impossible that one 
who was never born should die, the condition on which Curius 
was to take could never happen. 

Crassus claimed that the testator’s intention was clear that, if 
his expected child should fail to take, no other person than Cu- 
rius should be his heir, and that it mattered not whether the ex- 
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pected child, being born should die, or whether he should never 
be born, if he did not live to enjoy the inheritance, Curius 
should receive it. 

Crassus, as I think justly, gained his cause. 

But who would suppose that such a trial could furnish occas- 
ion for splendid orations, which should be referred to by suc- 
ceeding generations as examples of immortal eloquence? Yet 
we read that all Rome flocked to hear the argument and hung 
upon the lips of theeloquent advocates. It passed into a com- 
mon proverb that by reason of their efforts in this cause, Cras- 
sus was recognized as the greatest jurisconsult among the orators 
and Sceevola as the greatest orator among the jurisconsults. It 
wis this same oration of Crassus which Cicero said he would 
rather have composed than to have won two triumphs as a 
soldier. 

It is amusing to read, in Cicero’s De Oratore, the debate be- 
tween Crassus and Antony as to the necessity of legal learning 
to an orator in practicing before the courts. Crassus, indeed, 
wonders at the temerity of advocates who would undertake to 
engage in causes involving innumerable questions of every kind, 
such as usucapion, tutorship, genealogies, alluvion, circumlu- 
vion, the status of slaves and freemen, relationships, party-walls, 
rights of drain and view, the validity of testaments and so many 
others, without the knowledge of laws applicable to them; and 
he stoutly maintains that the orator should give serious study to 
the civil law, which, after all, he says, is not so difficult as many 
suppose, and is, moreover, entertaining and attractive. But 
Antony, who was his only rival as an orator, contended that 
the orator had no time to waste on such difficult studies which 
appertained to a distinct profession. For himself, though often 
engaged in causes involving questions of law, he had never felt 
the want of any greater knowledge of that science than an intel- 
ligent man would naturally derive from experience and observa- 
tion. If the law of the case were clear and undisputed, it would 
cut no figure ; if it were so obscure that the jurisconsults dif- 
fered among themselves, it was not difficult, whichever side he 
espoused, to find a jurisconsult who would furnish him arms 
ready-made which he would wield with the power and force of 
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his eloquence. As to Crassus’ remarks about the absence of 
difficulty in mastering the science of law, the jurisconsults them- 
selves did not agree with him. And for the delights of its study, 
every body would willingly relinquish to Crassus all the pleasure 
he could find in it, and for himself, if it were necessary to learn 
any thing by heart, he would rather commit to memory the 
Teucer of Pacuvius than the Treatise of Manilius on the leges 
venalium vendendorum. 

Sceevola, a jurisconsult, and relative of the great Scevola 
above referred to, was an interlocutor in the dialogue, and he 
closed the debate with the witty remark that the pain he might 
have felt at Antony’s condemnation of his science was entirely 
assuaged by his candid confession that he knew absolutely 
nothing about it. 

It is quite obvious, however, from the writings of Cicero and 
Quintilian, that the body of the Roman bar espoused and prac- 
ticed the doctrine of Antony, and devoted far more study toa 
multitude of other subjects than to that of the law, relying upon 
their clients to furnish them, in the shape of opinions of the 
jurisconsults, the law as well as the facts of their causes. 

The chief weapons in the orator’s armory were rhetoric and 
elocution. 

The oration was divided into five parts: 1. The exordium, 
in which he sought to conciliate the favor of the judges, to 
inspire them with benevolent dispositions towards his client and 
with disfavor to the adversary, and to give them a general under- 
standing of the characteristics of the cause. 2. The narration, 
including a concise and lucid statement of the facts and issues, 
touching lightly those which are hostile to the client and bring- 
ing out, in bold relief, those which are favorable. 3. The con- 
firmation, in which the arguments for the right of the client are 
solidly and powerfully enforced. 4. The refutation, in which 
those of the adversary are fiercely assaulted and demolished. 
5. The peroration, in which, with a final effort, the orator appeals 
to the passions, the prejudices and the sympathies of the judges, 
and brings to bear the whole force of his eloquence to establish 
the cause of his client and to destroy that of his adversary. 
The whole proceeding was theatrical in the extreme. The 
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speaker employed all the arts of the actor. He strode up and 
down the rostrum; he varied the inflections of his voice to suit 
every emotion; his countenance was drilled to express every 
sentiment ; he frowned, he wept, he taught his lips to tremble, 
his eyes to glare; he stamped his feet; he smote his thighs, his 
chest, extended his arms in supplication to the judges or raised 
them on high in his appeals to the Gods ; his whole body attuned 
its movements to match the motive of the discourse. The client 
too was taught to add to the dramatic effect. He came into court 
attended by hosts of friends and all added their mute supplica- 
tions to the appeals of the orator. In criminal cases the accused 
was brought in with neglected hair and beard, clad in the garb 
of misery, while his friends attended him in deep mourning. 
His wife and children wept and embraced him while the advocate 
was speaking. Antony, in defending Aquilius, tore away his 
vestments and exhibited on his naked breast the wounds which 
he had received in the service of his country. 

Cicero, in defending Fonteius, pointed to his sister, a vestal 
virgin, who was frantically embracing her brother, and adjured 
the judges to see to it that ‘‘ the eternal fire, which it was her 
midnight care to keep burning, should not be extinguished by 
her tears at the loss of her brother.”’ 

The audience in the courts freely gave vent to their feelings 
in applause, and Quintilian tells us that some orators in his day 
resorted to the base expedient of hiring claqueurs to start the 
plaudits during their speeches. 

One would have liked to hear a certain Trachalus, described 
by Quintilian, who, though not gifted with the highest eloquence, 
carried the palm of popularity over all competitors, by his 
gigantic figure, the dignity and beauty of his features, the grace 
of his gesture and, above all, by a voice of unequalled sweetness 
and power —a musical Stentor indeed, of whom it is said that 
when the four Centumviral courts were sitting at the same time, 
Trachalus, speaking in one, would be so distinctly heard in all 
that sometimes the audiences in all four would simultaneously 
join applauding him. 

Oratory was, indeed, a power during the stormy times of the 
Republic. 
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If the great orator shared the honors of the soldier, he also 
shared his perils. 

In the continual strife of factions the victor wreaked his 
vengeance impartially on those who maintained the cause of the 
vanquished in the Forum and on those who fought for it in the 
field. 

Antony atoned for his contempt of the science of law by hay- 
ing his head shorn off and nailed to the Forum which had been 
the scene of his triumphs; but Cicero, who honored and defended 
jurisprudence, did not escape a similar fate. 

We do not wonder that, as Quintilian tells us, many good and 
wise men questioned the benefit, to the public weal and morals, 
of oratory, especially as practiced before the courts. 

‘¢ These,’’ says Quintilian, ‘‘ vehemently denounce it, and do 
not blush to employ all the arms of eloquence to destroy eloqu- 
ence itself.’’ They accused the orators of pleading good and 
bad causes indifferently ; of championing falsehood ; of appeal- 
ing to the passions and prejudices of judges; of securing the 
guilty from punishment and often overwhelming the innocent 
by unmerited condemnation ; of aiding falsehood to triumph over 
truth ; of misleading the people by evil counsels, exciting sedi- 
tions and sometimes lighting the fires of civil war. 

To these charges Quintilian answers that the abuses of elo- 
quence cannot offset its manifest usefulness and necessity in the 
vindication of justice; that if the courts were presided over by 
skilled and learned magistrates, by virtuous sages above the in- 
fluence of affection, favor, prejudice, passion, false witness, then 
eloquence might be despensed with; but that while judges were 
what they were, common men, ignorant, governed by their feel- 
ings and sentiments, truth encountered so many enemies that it 
was necessary to equip her with all the arms of eloquence in 
order to secure her triumph. 

If eloquence has fied from the bar of our modern tribunals, 
our vanity may console itself by the claim (however well 
founded), that they are now presided over by the kind of judges 
desiderated by Quintilian. 

The downfall of the Republic was followed by the rapid de- 
cadence of eloquence. When the government passed from the 
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hands of the people into those of the emperors, oratory ceased 
to be an avenue to public honors and rewards, save when em- 
ployed to flatter despots and to gild the chains of slavery. ‘The 
wranglings in the courts continued, but the motives and the 
themes that inspired the republican advocates lost their influence, 
and the art speedily degenerated into mere rhetorical forms and 
tricks. 

Domitius Afer, Quintilian and the younger Pliny, with some 
others, still strove to revive and maintain the ancient fire and 
dignity ; but Quintilian himself compares the oratory of his time 
to an eunuch, shorn of strength and virility, in the desire to 
acquire smoothness, grace and facility. 

His own lofty ideal of the orator as expressed in his noble 
treatise, loses the grace of sincerity as we read his abject flatter- 
ies of so gross a brute as the Emperor Domitian. 

Under the Empire, as we have seen, the jurisconsults flourished 
and the orators declined. 

Between the accession of Diocletian and the reign of Justinian 
radical changes were effected in the whole administration of jus- 
tice. The popular judges were supplanted by magistrates usually 
learned in the law and always provided with assistants known as 
Assessors who were technical lawyers, and whose duty it was to 
aid and advise the judges in ascertaining and applying the law. 
Courts of appeal were established wherein judgments in all im- 
portant causes might be reviewed. Advocacy became a highly 
privileged profession, restricted in numbers, and to which none 
were admitted until they had accomplished a long and difficult 
course of legal study under authorized instructors. 

I take it that, in the time of Justinian, the functions of judica- 
ture and advocacy differed, in no material principle, from those in 
vogue at the present day. Historical data on these subjects are 
to complete that the curious student can readily find all he wants 
to know without a guide. My object is accomplished in depict- 
ing the strange and striking differences between the bench and 
bar of earlier Rome and those of to-day. 


Cuas. E, FENNER. 
New Or.eans, La. 
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HOW FAR IS IT SAFE FOR CITIZENS OF ONE STATE 
TO ORGANIZE A CORPORATION IN ANOTHER STATE 
TO DO BUSINESS AT HOME? 


The dangers arising from the liability of even special partners . 
in an ordinary copartnership are so great that capitalists are 
looking about for some way in which they may with entire safety 
permit the use of their money in business enterprises. 

During recent years, a very large number of business firms 
have resorted to incorporation as a means of effecting this end, 
not infrequently going into a State other than their own to ac- 
complish their purpose. The value of an old name and ofa 
well advertised business is fully appreciated, and we find reputa- 
ble bankers in our large cities instrumental in organizing as cor- 
porations and in placing the corporate stock of concerns hereto- 
fore conducted as partnerships, capitalized at what seem almost 
fabulous figures. Thus a corporation was recently organized in 
New Jersey with a capital of $9,000,000 ($3,000,000 first pre- 
ferred, $3,000,000 second preferred, and $3,000,000 common) 
to continue the business of a well-known dry goods firm which had 
been identified for long years with the city of New York. So 
far as it appears, it had no special connection or identification 
with the State of New Jersey, or any of its towns or cities. It 
was a distinctively New York concern. It had, indeed, its 
branches in many of the large cities but its roots were firmly 
set in New York. And yet the new corporation was organized 
under the laws, not of the State of New York, but of the State . 
of New Jersey. 

In another recent case, certain well-known bankers invited 
subscriptions to the capital stock of $4,500,000 ($2,250,000 pre- 
ferred, $2,250,000 common) and $2,000,000 first mortgage 
bonds, in a company which, according to the prospectus, had 
been formed for the purpose of acquiring and carrying on the 
manufacturing business of an old established firm of Cincinnati, 
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Ohio. The plant acquired by that company ‘ consists of about 
sixty-seven acres of land adjoining the corporate limits of the 
city of Cincinnati, which is constantly increasing in value, to- 
gether with the factory buildings thereon,” etc. There is not 
one word in the entire prospectus that indicates any intention of 
doing business in, or any connection of any kind with any State 
except Ohio. The company is incorporated under the laws, not 
of Ohio, but of New Jersey. 

In still another instance, two firms of bankers of Boston and 
New York issued a prospectus of a company ‘‘ incorporated 
under the laws of the State of New Jersey,’’ with a capital stock 
of $13,000,000 ($6,500,000 preferred, $6,500,000 common) and 
$10,000,000 five per cent. gold bonds, ‘‘ for the purpose among 
other things, of acquiring shares of the capital stock ’’ of an 
Illinois corporation which owned all the capital stock of another 
company, whose property ‘‘ consists of four hundred and seventy 
acres of land and one hundred and thirty miles of steel tracked 
railway, all situated in the city of Chicago.’’ One can hardly 
imagine a plant more closely identified with Chicago and the 
State of Illinois, and less connected with a State like New Jersey. 
Subscription lists were opened simultaneously in New York, 
Boston, London, Amsterdam and Chicago, but so far as appears 
from the prospectus, the inhabitants of New Jersey seem to 
have been strangely overlooked, as no provision is made for the 
opening of any list in any part of the State in which the company 
was chartered. 

For many years the telephone systems of Boston, and the 
greater part of New England, have been owned and operated by 
a corporation whose headquarters are in Boston, whose president 
and most of whose officers are Massachusetts men, but whose 
charter issued from the State House at Albany, New York. 

Here are instances of New York, Ohio and Illinois interests 
incorporating in New Jersey, and of a distinctly New England 
institution incorporating in New York. And they are given be- 
cause they afford object lessons of a growing tendency. The 
facts that they are indorsed by honorable and well-known bank- 
ing firms, and that each represents a distinctly legitimate enter- 

prise, involving a large amount of money, would seem to be 
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guarantees that the proceedings were carried through under the 
advice of able counsel, learned in the law of corporations. It js 
to be assumed that every requirement of law has been complied 
with, and that the incorporations are in all respects legal. But 
what large concerns of this kind do under advice of able counsel, 
smaller concerns may undertake without advice, or through less 
able hands. It is the purpose of this article, in view of the 
strong tendency of enterprises identified with one State to or- 
ganize under foreign laws, to point out some of the dangers that 
may arise from what the writer believes will be a probable 
tendency in the courts and legislatures to resist and counteract 
the first tendency. 
A case! decided a year or two ago in Massachusetts, will form 
the text of what we have to say. In May, 1885, George E. 
Forbes, of East Brookfield, Massachusetts, ‘*for the purpose of 
limiting his personal responsibility, and because the tax laws 
of New Hampshire were more favorable to corporations than the 
Massachusetts laws,’’ went to Nashua, New Hampshire, and 
there acting under the advice of a New Hampshire attorney who 
had been recommended to him as a reputable and reliable man 
and attorney, with said attorney and three other persons (five in 
all) went through certain ceremonies prescribed by New Hamp- 
shire statutes, and as he supposed, did every thing necessary and 
proper to establish in a legal manner, a corporation called the 
Forbes Woolen Mills. The amount of the capital stock was to 
be $20,000 divided into four hundred shares of $50.00 each. 
The object of this corporation was to manufacture and sell 
woolen and other goods; and the places of business were to be 
Nashua, New Hampshire, and East Brookfield, Massachusetts, 
and meetings of the stockholders were held in Nashua. ll the 
stock was issued to George E. Forbes, who paid fifty per cent. of 
the capital in cash or supplies, and he was elected president and 
treasurer. Shortly after the organization, he, as treasurer, 
bought for the corporation from his mother and himself, a mill 
which they owned in East Brookfield, and he bought supplies 
for the mills. No manufacturing was done in New Hampshire, 
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nor was any business done there except the holding of corporate 
meetings, and possibly the sale now and then of a bill of goods 
in the ordinary course of business, the principal place of busi- 
ness being in East Brookfield, where woolen goods were manu- 
factured and sent to commission houses in New York for sale. 
One Montgomery sold goods to the corporation, and took a cor- 
porate note for the purchase price signed ‘*Forbes Woolen Mills, 
by George E. Forbes, Treasurer.’’ Subsequently the concern 
failed, and Montgomery, ignoring the note, brought suit against 
Forbes individually for the price of the goods. Forbes set up in 
defense that the goods were bought by the corporation, and were 
paid for by the corporate note. The jury found as facts that 
there was no intention at the time of the attempted organization, 
to carry on the corporate business (other than holding meetings 
of members and officers) in Nashua, New Hampshire; that 
Forbes did not in good faith attempt to organize the corporation ; 
but that he, at and prior to the time the goods in controversy 
were ordered, and during his dealings with the plaintiff, believed 
that the organization of the Forbes Woolen Mills was a valid 
corporation. The presiding judge ruled that upon these findings, 
and the uncontradicted evidence, the plaintiff was entitled to re- 
cover, andordered a verdict for the plaintiff, and reported the case 
for the decision of the Supreme Court. That court in an opin- 
ion delivered by Mr. Justice Charles Allen, held that ‘*The ap- 
parent corporation was not a corporation. The statute of New 
Hampshire requires five associates, and the articles of agree- 
ment must be recorded in the town in which the principal business 
is to be carried on, and the place in which the business is to be 
carried on must be distinctly stated in the articles ; otherwise there 
is nocorporation. The defendant’s pretended associates were as- 
sociates only in name; he alone was interested in the enterprise. 
The articles of agreement were recorded in Nashua, and stated that 
the business was to be carried on there; but it was not in fact 
carried on there, and was not intended to be. The defendant 
took all the shares of the capital stock and paid in to himself as 
treasurer only fifty per cent. of the amount thereof. This is not 
a case where there has been a defective organization of a cor- 
poration which has a legal existence under a valid charter. Here 
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there was no corporation. It was just the same as if the defend- 
ant had done nothing at all in the way of establishing a cor- 
poration, but had conducted his business under the name of the 
Forbes Woolen Mills calling it a corporation. The business was 
his personal business which he transacted under that name.” 

The fact noted by the court that not more than fifty per cent. 
of the capital was paid in, does not seem to be very material, 
except as it bears upon the question of good faith. The pay- 
ment in of capital may be a condition precedent to commencing 
business, but not to the formation of the corporation.! Indeed, 
the fact that the time has arrived for payment implies the exist- 
ence of a corporation to which the money may be paid. 

The scope of this decision is of course limited; it merely em- 
phasizes the well-settled law that to form a corporation, all 
conditions precedent must be observed or there is no corporation. 
But it shows a tendency, and it is difficult to tell how far such 
a tendency may carry a court which has once embarked upon 
such a course. If Forbes had had one associate or five, instead 
of being alone, would the principle involved in the decision be 
changed? And if not, where is the line to be drawn? Thejury 
found that Forbes believed it to be a valid corporation. But 
Judge Allen says, ‘* His belief, in view of the facts in the case, 
is immaterial.’? Suppose Forbes had sold some of his stock to 
an innocent outsider. Would such a sale make that a corpora. 
tion which before was not a corporation? According to the 
court, there never was a corporation, and the certificates of stock 
in Forbes’ hands were mere pieces of waste paper. It would be 
an extraordinary doctrine to hold that the mere sale of one of 
these pieces of waste paper or of all of them would of itself cre- 
ate a corporation. And yet, if that is not the effect, the pur- 
chaser is buying into a partnership and would seem to be assum- 
ing the liabilities of partnership. Chief Justice Beasley, in Erie 
Railway Co. v. State,? says: ‘* A statute (and by parity of rea- 
son we might add a decision by the court), that should abolish 
the rule of comity and should refuse a recognition of foreign cor- 
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porations, would, it is conceived, have this effect, and no 
more, 7. €., to convert corporations, as to that State, into 
a partnership of individuals.” It has been frequently held 
that associations not amounting to corporations, even though 
they have transferable shares, are“ partnerships, carrying 
with them an unlimited personal liability for stockhold- 
ers. Mr. Justice Holmes says, in Phillips v. Blatchford,! 
«It is too late to contend that partnerships with transferable 
shares are illegal in this commonwealth. If shareholders choose 
to purchase stock in a partnership with unlimited liability, it is 
their own lookout. Courts will not assume to understand the 
interests of contracting parties better than the parties do them- 
selves.”’ 

The lurking dangers of such a liability are shown in the case 
of Elkinton v. Booth.?, Two women carried on business as co- 
partners under the name of the Spring Brook Mills Company, 
and subsequently sold out to other persops, who continued the 
business in the name of the company, and contracted the bill in 
suit. It did not appear that the plaintiffs ever knew that these 
women were ever in any way connected with the company, and 
yet under the circumstances of the case it was held that although 
they had long since retired, and had nothing to do with the con- 
tracting, they were personally liable for the debt. 

It will be noted that in the opinion in Montgomery v. Forbes, 
there appears this sentence: ‘* This is not a case where there 
has been a defective organization of a corporation which has a 
legal existence under a valid charter,’’ and it may be that this 
was intended to limit the decision to organization in States, 
which, like New Hampshire and New Jersey, do not issue charters, 
or certificates of organization. In Massachusetts the statutes 
provide, not merely that certain formalities shall be observed by 
the organizers, but that their records, together with a sworn 
certificate of their doings, shall be submitted to the commissioner 
of corporations at the State capitol in Boston, who shall exam- 
ine the same and who may require such other evidence as to the 
facts of the case as he may judge necessary, and who shall then, 
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if it appears that the statute requirements have been complied 
with, certify that fact and his approval of the certificate by in. 
dorsement thereon. Such certificate shall thereupon be filed jn 
the office of the secretary of the commonwealth, who, upon pay- 
ment of a certain prescribed fee, shall cause the same to be re- 
corded, and shall thereupon issue a certificate of incorporation, 
and ‘* such certificate shall have the force and effect of a special 
charter, and shall be conclusive evidence of the existence of such 


corporation.’’ The same or similar statute provisions exist in — 


many other States. But in New Hampshire, New Jersey, and 
many other States, there are no such provisions, and a would-be 
incorporator has no tribunal to which he can appeal, and from 
whom a certificate or charter canissue. And he must at his peril 
comply with all the provisions of law, or there is no corporation, 

A case somewhat in point arose recently in the Court of Com- 
mon Pleas of New York city and county, —a court of inferior 
jurisdiction it will be observed —that of Demarest v. Flack,! 
decided June 26, 1890. Certain persons were sued as partners 
by a child injured upon a toboggan slide owned and maintained 
by ‘* America’s Winter Carnival Company.’’ The defendants 
claimed that they were not partners, but that the ‘* company” 
was a West Virginia corporation, of which they were merely 
officers and agents or stockholders. To this, the plaintiff replied 
that the company was not a legally existing corporation of which 
the courts of New York could take cognizance, because of alleged 
irregularities of action, and failure to comply with statutory 
requirements on the part of the corporation and its directors and 
officers, the point especially insisted upon being that, as the code 
of West Virginia prescribes that every director must be a resident 
of that State unless it is otherwise provided by a by-law, and as 


all the directors of said company are residents, not of West | 


Virginia, but of New York, and no by-law authorizing this inno- 
vation is shown, the attempted organization is nugatory, and 
the would-be stockholders must be treated merely as partners. 
It appeared, however, that under the code of West Virginia, the 
Secretary of State had issued a certificate, under the great seal 
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of the State, declaring the America’s Winter Carnival Company 
to be a corporation, and the court held the production of this 
certificate, coupled with evidence of a use. by the defendants of 

the rights claimed under it, established the existence of a corpo- 

ration de facto. It will be observed, however, that no question 

was raised of the good faith with which, nor the citizenship of 

the persons by whom the corporation was originally established. 

It was shown that at the time of the injury the directors were all 

citizens of New York. But it goes without saying that that of 

itself would not dissolve a legally established corporation. A 

mere failure to legally elect a board of directors does not affect 

the existence of a corporation. It does not even appear in the 

report (although the reporter’s head-note makes the misleading 

statement) that the ‘‘ certificate of incorporation was issued to 

residents of New York.’’ Had that fact appeared, and that 
aspect of the case been urged upun the court, a different decision 
might possibly have been reached. 

The Massachusetts statute, as we have seen, says that the 
certificate issued by the secretary shall be ‘‘ conclusive ;’’ but 
conclusive upon whom? Of course upon the courts of Massa- 
chusetts. But how far is such a statute provision binding upon 
the courts of other States, and how far may they allow the 
element of ‘‘ good faith ’’ to enter into the question? If Massa- 
chusetts is to inject this as a necessary element into the formation 
of a New Hampshire corporation, why may not New Hampshire 
do the same as to the formation of a Massachusetts corporation? 
Suppose one or a number of New Hampshire men were to come 
to Massachusetts, go through all the outward forms of law, and 
get a ** conclusive ’’ certificate from the secretary. Then suppose 
certain New Hampshire creditors were to question the ‘ good 
faith’? of the incorporators, and a New Hampshire jury should 
find that there was not ‘* good faith,’’ what would become of the 
conclusive ’’ charter? 

Once admit that you can ‘‘ go behind the returns,’’ and where 
is there safety? And if you can go behind them in one case, 
why can you not in all? 

The only safe course then, for a person who intends to buy 
shares in a corporation organized by non-residents, would seem 
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to be to institute a careful investigation, not into the records, 
but into the question of good faith on the part of the original 
promoter. Even though the promoter believed that he had 
organized a corporation, such belief is ‘‘ immaterial”? if as a 
fact he was not acting in good faith when he organized it. His 
‘*good faith ’’ thus becomes a vital question in deciding whether 
or not there is acorporation. This is indeed a precarious thread 
upon which to hang a title. How is the would-be purchaser to 
make such an investigation, and be sure that he is right? Is he 
to ask the promoter personally, and take his word for it? Or 
if, after a thorough examination into all the accessible facts, he 
comes to the conclusion that there was good faith, of what avail 
would that be when later, a jury should find that there was not 
good faith? As one’s ‘* belief’’ is ** immaterial ’’ what then 
becomes of this stockholder in an ** apparent corporation which 
is not a corporation,’’ even if he does investigate? 

The fallacy, if there be one, in this doctrine of ‘* good faith” 
seems to lie in submitting the question to the jury. Before we 
have the right to say that an apparently regular corporation of a 
sister State has never existed, it would seem that the facts should 
be so clear that a court would be justified in declaring as matter 
of law that its incorporation was not founded in good faith. 
Otherwise we are exposed, in a succession of cases involving the 
same corporation, to the danger of one jury finding that there 
was good faith, another that there was not, and another perhaps 
disagreeing, so that as a logical result, the corporation will be 
found to have existed, to have never existed, and to be in 
nubibus, a nondescript creature between heaven and earth. The 
very fact that a case is submitted to a jury implies that the evi- 
dence may be viewed differently by different minds. The true 
doctrine would seem to be therefore, that unless the court is 
prepared to rule, as a matter of law, that there was not good 
faith, the corporation should be recognized as existing at least 
so far as that aspect isconcerned. Inno other way can confusion 
be surely avoided. 

When, then, should a court so rule? The strict logic of 
Montgomery v. Forbes, answers, whenever the citizens of one 
State attempt to organize a corporation in another State to do 
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business at home; or more broadly, whenever the attempted 
corporation is so plainly a fraud upon the laws of the State in 
whose courts the question arises, that it would be against public 
policy to recognize it existence. 

Here isa definite and easily understood declaration of public 
policy. Under this doctrine the same corporation will always 
be held to exist or not, exist, at least within the same jurisdiction. 
Under the other doctrine a corporation will exist or not accord- 
ing to the whims of different juries or the skill of different at- 
torneys. And the question of what is public policy and how far 
interstate comity is to extend will be settled neither by the 
legislature nor by the courts, but by the shifting humor of the 
ury. 

‘And why is it not a thoroughly sound doctrine? Why should 
one set of citizens because of their love of and loyalty to home 
be taxed or otherwise more harshly treated than their next door 
neighbors who are willing for some supposed advantage, to sail 
under a foreign flag? If a Massachusetts man wants to do busi- 
ness in Massachusetts, why not do so under the laws of 
Massachusetts? If he prefers the laws of New Jersey, why not 
go to New Jersey and stay there? Otherwise, of what use is it 
to pass laws in Massachusetts? If the laws are harsh, they should 
be changed. Harsh or unjust laws generally result in injury to 
the State that passes them, and are likely to be the sooner re- 
pealed if there is no way of escaping them. 

It is of course something of a question how far courts have 
the right to establish the policy of a State in such a matter. It 
may be that it should be left to the legislature to decide and 
publicly declare whether its own citizens shall be permitted to 
go out of the State for purposes of incorporation. It has been 
well said that it is not the comity of the courts, but the comity 
of the State which is administered. But court-made law is always 
the most difficult to combat. Courts constantly assert that they 
never legislate, and that assertion makes their legislation the 
more insidious. Certain it is that courts not infrequently assume 
the right to decide what is public policy, both in the presence 
and in the absence of legislation; and if they assume it, there is 
little left to do but to submit. 
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It has been said, and with some force, that if the State grant- 
ing the charter, or within whose jurisdiction the organization is 
attempted, does not object, there is no reason why anybody else 
should; and that unless a State expressly provides (as some 
States do), that the incorporators shall be limited to its own 
citizens, there is an implied invitation to all others who may 
choose to come in and avail themselves of its privileges. This 
may be true so far as that State is concerned, but the trouble as 
already indicated, is that the State where the business is to be 
done may have something to say about it. Even supposing the 
parent State to be satisfied, yet, as we have seen, a corporation 
can have no legal existence out of the State creating it. No 
State can grant to a person the right to exercise a franchise in 
another State. The exercise of any power in another State de- 
pends wholly on the will of that State, that is, upon State comity. 
This will or comity may be shown by express act of the legisla- 
ture admitting or excluding a certain class of corporations from 
exercising their powers within the State; or it may appear from 
decisions of the State courts setting forth what they conceive to 
be the public policy of the State. As Morawetz says, there are 
reasons of public policy underlying the restrictions which each 
State puts upon its own corporations ; ‘‘ and it cannot be assumed 
that its effect may be nullified by the comity extending to foreign 
States. To obtain a charter for the purpose of evading the laws 
of a foreign State, under cover of the rule of comity, would be a 
fraud upon the State granting the charter, and to attempt to act 
under such charter in the foreign State would be a fraud upon 
the latter. This comity is founded on reasons of convenience. 
Its purpose is to enable each State to charter corporations for 
legitimate objects, with the power to extend their dealings into 
other States in the same manner as individuals engaged in a sim- 
ilar trade or enterprise. But the comity was never accorded for 
the purpose of giving any State an unlimited power to dispose 
of the franchise of acting in a corporate capacity in other 
States.” 

Of course it may happen that a corporation organized primar- 
ily in one State with the distinct purpose of doing business in 
that State may subsequently spread its branches into other 
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States; that those branches grow, and eventually overshadow 
the parent tree ; and it may honestly and legitimately be for the 
interest of all concerned that it be bodily transferred into the 
new fields. It would work great hardship if this were to require 
a re-incorporation, and there is no rule of law or comity that re- 
quires it; so long as there is a root in the parent State there can 
be no possible objection to the branches extending where they 
will. It is only to those noxious weeds which are all branches, 
and no roots, that exception is taken. 

In 1870, the court, in a Kansas case,! said: ** No rule of 
comity will allow one State to spawn corporations, and send 
them forth into other States to be nurtured and do business there, 
when said first mentioned State will not allow them to do bus- 
iness within its own boundaries.”’ 

Andas far back as 1858, a New Jersey court held,? as to a cor- 
poration incorporated under the laws of New York to purchase 
and operate a stone quarry in New Jersey under the name of the 
Belleville Quarry Company, that it could not ‘* be recognized by 
any court in New Jersey as a legally constituted corporation, 
nor be dealt with as such. If it can be, what need is thereof 
any general or special law in our State? Individuals desirous 
of carrying on any manufacturing business may go into the city 
of New York, organize under the general laws of that State, 
erect all their manufacturing establishments bere, and under 
their assumed name transact their business, not only free from 
all personal responsibility, but under cover of a corporation not 
amenable to our laws.’ The stockholders were decided to be 
merely partners; Chancellor Williamson saying: ‘* They are not 
a foreign corporation for it is perfectly manifest upon the face 
of their proceedings that their attempted organization under the 
general law of New York respecting corporations was a fraud 
upon the law of that State. A court of equity as well as a court 
of law will treat them as partners.”’ 

In a case arising in 1884 in one of the lower courts in New 
York, where a New Jersey corporation had no office or place of 
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business in New Jersey, and did no business there, but trans. 
acted its business in New York, the court held that «It was 
not an existing corporation. It was a fraud upon the laws of 
New Jersey and cannot screen defendants and its organizers 
from personal responsibility as partners for contracts made in 
New York under the assumed name.”’ 

A sentence in Cook’s very valuable work on Stock, Stockhold- 
ers and Corporation Law, seems at first sight to imply that the 
great weight of authority is the other way. But the cases he 
cites do not bear out the implication. It is unquestioned that 
by the general law of comity, a corporation of one State not for- 
bidden by the law of its being may exercise within any other 
State the general powers conferred by its own charter unless it 
is prohibited from so doing either in the direct enactments of 
the latter State or by its public policy. But to do this, there 
must dea corporation. The very question in point is whether 
there is a corporation, whether the mere performance of certain 
acts of itself constitutes a corporation, or whether the good faith 
with which those acts are done can be inquired into. 

This distinction was pointed out by Chancellor Runyon in 
Stout v. Zulick,! where recognizing the force of the decision in 
Hill v. Beach (cited above), he notes that that was a case of no 
corporation, whereas in the case he was deciding there was a cor- 
poration at least de facto. 

In the case of Merrick v. Van Santvoord,? cited by Cook, it 
seemed to be admitted that the corporation was legally established 
in Connecticut. The court says, ‘‘ The charter of the company 
is not impeached for fraud in its origin. Jt was granted to citi- 
zens of Connecticut. The judgment is in effect that the company 
migrated and thereby forfeited its franchise,’ with which 
judgment the court disagreed. And the court goes on to give a 
long list of instances in which citizens of New York had incor- 
porated in New York to do business elsewhere, and says: ‘* We 
see no reason why a southern State may not grant, to a corpo- 

ration of its planters the right to erect mills for the manufacture 
of their cotton in New England; nor why the legislature of 
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Massachusetts may not authorize a company of Lowell millers to 
raise cotton in South America, or on the Sea Islands. The State 
of Illinois touches neither the Atlantic nor the Pacific; but if it 
should organize a company of its citizens to transport produce on 
the ocean, with its office in the city of New York, and its business 
conducted by managers elected annually in Chicago, the rights 
of the corporation would be recognized wherever the obligations 
of national law are respected.”’ 

There can be no reason, and there is no well considered decis- 
ion of which we are aware to the contrary. But there is a clear 
distinction to be observed here; in each of these supposed cases, 
the State charters its own citizens. The evil complained of is 
not that a State sends its own citizens forth as a corporation; it 
is that a State permits the citizens of another State to resort to 
it for incorporation to do business in that other State, thus 
granting them rights which presumably they could not get at 
home. No one would object to the State of Georgia incorporat- 
ing a number of its planters for the purpose of manufacturing 
their cotton in Massachusetts, but it would be a very different 
thing if Georgia undertook to incorporate Massachusetts men 
for the purpose of doing such a business. And if Massa- 
chusetts were to incorporate her own citizens to grow cotton 
in Georgia, it would be quite different from incorporating 
Georgia planters for that purpose. On its face, the latter 
would be a suspicious thing, and would seem to imply lack 
of good faith. 

Among the cases cited by Cook, is National Bank v. Hall,} 
where a number of Kentucky citizens were granted a special 
charter by the Kentucky legislature to do business in Ohio. It 
was in evidence that ‘* it was first intended to incorporate the 
company under the laws of Ohio, but the Ohio statute requir- 
ing the officers and a majority of the directors to reside in the 
State, the project was abandoned"’ and a charter obtained in 
Kentucky where the parties resided. There would seem to be 
no lack of good faith here on the part of the incorporators, and 
as the charter was by special act of the Kentucky legislature, 
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it is not a case where an Ohio court would be very likely to im- 
pute fraud. 

In Stevens v. Phenix Insurance Co.,! also cited by Cook, the 
court uses this significant language (p. 154): ‘* It is also held 
that where a corporation is created by the laws of a State, the 
legal presumption is that its members are citizens of the State 
in which alone the corporate body has a legal existence.” 

The decision in Massachusetts would seem to imply that in 
that commonwealth, at least, comity does not require the court 
to hold that its own citizens can with impunity go into another 
State and there organize a corporation to do business at home, 

May it not, therefore, be laid down as a safe rule to follow 
that if John Smith & Co., haberdashers of Squedunk, Massa- 
chusetts, wish to incorporate their flourishing business as the 
John Smith Company, it is in all respects wiser and better to 
incorporate under the laws of Massachusetts even if those laws do 
work some hardship in the way of taxes, or are somewhat limited 
in the variety from which to choose of first preferred, second 
preferred, cumulative, non-cumulative or common stock, rather 
than run the risk of a possible charge of lack of good faith in 
resorting to the inviting purlieus of West Virginia? And would 
not Jones, Brown and Robinson of Chickasaw Hollow, Pennsyl- 
vania, whose cheese and dairy products are so justly famous, be 
likely to have a clearer conscience in selling their full-paid non- 
assessable shares of common stock on a bed-rock basis under 
the laws of Pennsylvania, than in ‘‘ placing ’’ double the amount 
under the laws of Maine? 


Georce A. O. Ernst. 
Boston, Mass. 
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REFORM IN LAND TRANSFER. ! 


I. TrRansFeR OF REAL Estate. 


There is a demand for a reform in our system of transferring 
real estate, which is cumbersome, vexatious, expensive and full 
of pitfalls, and is growing more and more so as time goes on. 
The plan of spreading all instruments affecting titles to real 
estate upon a public record has been supposed to be a great im- 
provement upon the old way of accompanying each conveyance 
with a delivery of the title deeds, and no doubt it is so; yet it has 
by no means proved entirely satisfactory. There are some parts of 
England where it has long been permitted, but has not yet been 
adopted into practice. While it does away with some evils, it 
has created others of a very serious and perplexing nature. 

The limits of this report will not admit of any extended notice 
of them. It will be sufficient for the purposes of the committee 
to mention a few. The opportunity which it offers of placing 
upon the records forged deeds of conveyance and mortgage, by 
means of which innocent persons are defrauded and titles are 
clouded ; the public exposure which it makes of defects, formal 
or otherwise, in the instruments of conveyance. But vastly 
more serious than these are the abstract evil and the guaranty 
of title evil. The first-is about fifty years old in this State, and 
the last commenced in 1887 but has made a very rapid growth. 
The committee does not wish to be understood as condemning 
either of these businesses or the gentlemen engaged in them, 
who are among our best citizens, but to call attention to the sys- 
tem which gives rise to them — makes them necessary — and to 
inquire if there is not some better way. 


1 A report read before the Illinois of the Committee on Jurisprudence 
State Bar Association by Prof. Har- and Law Reform. 
vey B. Hurd, of Chicago, as Chairman 
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To give some idea of the expensiveness of these two evils the 
committee quote from a prospectus of one of the abstract com- 
panies in Cook county. From the figures given some estimate 
can be made as to the whole State: — 

‘* The average daily orders for abstracts received by the firm 
for the last five years is as follows: — 

1885 Average daily orders. ..... 42 
1886 ss 
1887 6s 
1888 
1889 
1890 business not closed, but an increase over 1889. The orders 
average over $9.68 each. The above figures guaranteed by us.”’ 

This would make for that firm $871.20 per day for 1890, or 
$272,687 per year. 

If the other two companies, and the recorder who also makes 
abstracts, do three times as much more business, we will have a 
grand total of $1,090,748, as the cost of making abstracts in Cook 
county alone. If what is said in one of the circulars of a 
guaranty of title company is true, that it costs on an average 
$15.00 attorney’s fee for each examination of the abstract (and 
it has to go through with such an examination every time it is 
brought down), there is an additional expense of $1,774,100, 
making a total outlay for these two purposes of $2,864,848 per 
annum. 

The title guarantee company to which we allude has issued a 
number of circulars advertising its business. The committee 
quotes from one of these to show its estimate of the value of an 
abstract to the purchaser. The circular is addressed to ‘* Home 
Buyers.’’ It opens with the following pertinent questions, in 
bold letters :— 

‘© What security have you that your title is good? 

‘* If it is attacked who will defend it? 

“‘ If it fails who pays your loss?’’ 

It then proceeds to answer these questions. We quote the 
following :— 

** These abstracts may show a good title free from all in- 
cumbrances, liens and defects, and may not. To ascertain 
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whether the title is good and free from incumbrances you must 
submit the abstract to your lawyer for his opinion ; this at a cost 
of from fifteen to twenty-five dollars or more, according to the 
length and character of the title, value of the lot, and ability of 
your attorney. This is a heavy burden fora poor man. Your 
lawyer does not examine the title of record, but only examines 
the title as shown by the abstract, and should there be errors in 
it, he could not be aware of the defect in the title.’ * * * 
“Under the abstract system you purchase your homes without 
security, and wholly upon faith; faith that your abstract is cor- 
rect, and faith that the opinion of your lawyer can always be 
relied upon.”’ 

In another circular this same company says: ‘* When a man 
buys a lot on which he intends to establish a home, he buys not 
the land but the title to the land.”’ 

In still another, the company says of the abstract business: 
‘‘ While the abstract usually passes current with the land, the 
opinion of the attorney is not commonly accepted by subse- 
quent purchasers or mortgagees ; but for each subsequent pur- 
chase or mortgage another attorney is employed to examine and 
pass upon the abstract, which has been already examined and 
passed upon by two or three or perhaps a dozen attorneys. This 
involves not only expense but delay, and the difficulties and an- 
noyances are such that effecting a transfer of real estate is like 
carrying on a small lawsuit. At the same time no security is ob- 
tained, there being no guarantee of the correctness of the ab- 
stract or of the soundness of the attorney’s opinion. Quite 
naturally, under these circumstances, property owners and real 
estate brokers have long wished for a more simple and satisfac- 
tory system.”’ 

It must be remembered that the gentlemen who are conducting 
this guarantee company are the same who have been longest en- 

ged in the abstract business in Cook county, and are most 
competent to speak. 


II. Guaranty oF TITLE. 


The guarantee of title business is so new in this State that it 
will not be amiss to give some description of it. 
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The first requisite of the business is a complete set of abstract 

books showing the condition of the title of each piece of property 
to be guaranteed from the government down. It is therefore a 
business that admits of but a very slight chance of competition. 
Having these books and a corps of examiners and lawyers and a 
sufficient capital to insure confidence, the company is ready to do 
business. A sells a lot to B for $1400. Instead of A procuring 
an abstract, or, if he has one, having it brought down and B’s 
lawyer examining it, it is agreed that the title be guaranteed. 
They therefore apply to the guarantee company to know at what 
price and on what terms it will guarantee the title. 

The company consults its abstract books and finds the title 
clear in A. It is therefore willing to guarantee the title for a 
compensation which it fixes at $60. If the title did not appear 
clear upon its books, the company would not guarantee it at any 
price. The $60 being paid, the company issues its policy to B, 
agreeing to defend the title in him and Ais heirs and devisees to 
the extent of the consideration money, viz.: $1400. The policy 
does not cover any value that may be added in the shape of im- 
provements or otherwise, nor does it extend to B’s assigns. In 
the course of time B sells the lot to C for $4000. As B’s 
guaranty is not assignable, or, if it were, does not cover the 
added value of the lot, and as B has no abstract of title, there is 
no other course but to apply again tothe guarantee company for 
another policy, and so on at every transfer as long as the world 
stands. The consideration and prices just given and terms of 
the policy are taken from actual transactions. This guarantee 
system is represented in the circular to which reference is made 
as ‘*a rest of titles.’”” While the haven is one from which no 
provision is made for escape, the rest is conditioned only upon 
new exactions every time the title is turned over. . 

The only titles that can enter this haven are those that least 
need its protection— those that appear from the abstract books 
tu be perfect. All others must be rejected as too hazardous. 
So that those that really need protection get none from this 
source. 

To make the whole matter more plain, we quote again from the 
prospectus before mentioned, leaving blanks where names occur: 


XUM 


REFORM IN LAND TRANSFER. 371 


«+ The (title guarantee company) was formed in 
1887, to succeed to the business of the late firm of » and 
the books and plant of that firm were capitalized at $3,200,000. 
The company has ever since its organization paid six per cent. 
in dividends upon a capitalization of $1,600,000, consisting of 
the books capitalized at $1,200,000 and $400,000 cash, and has 
earned annually on its capital stock fully eight per cent.’’ The 
figures here given as tothe capitalarealso given by the company 
itself in its circulars. The books are simply tools with which 
the business is operated. All that really stands behind the 
guaranty made by the company is its cash capital of $400,000. 
When it is considered that the total amount of the risks must 
run up into the hundreds of millions it must necessarily be 
that only those titles will be taken in which there is little or 
no danger of loss. This is proved to be so by the large 
earnings the company is able to make even in its infancy. 

That a wrong impression may not be left as to the company’s 
charges we again quote from its circulars what is said about 
prices in cases ‘‘ where nothing of a serious nature has been 
charged against the land.” 

‘¢ In ordinary cases ’’ one per cent. of the value of the land — 
$5 for a $500 lot, $10 for a $1000 lot, and so on.’’ The in- 
stance we have given above of $60 on a $1400 lot, or over four 
per cent., was no doubt an extraordinary case. 

What is said above is sufficient to show the enormity of the 
taxes to which the real estate interest of the State is subjected 
by the abstract system alone, and how completely it may in a 
short time be given over to a monopoly which proposes to sup- 
plant it. 

Allowing that the rate of expense is the same as given above, 
which is probably much below the actual so far as Cook county 
is concerned, we have for the State an annual expense of about 
$10,000,000 for abstracts and their examination ; and all this is 
a necessary expense of our cumbersome and vexatious system 
of transfers. 

There stands out in bold contrast to this, our system of trans- 
ferring personal property. Stocks, bonds, and other kinds of 
personal property of equal value, are transferred without a dol- 
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lar’s expense on these amounts, and with less loss on acount of 
incumbrances or failure of title than in the case of real estate, 


III. Reeistration oF Tite. 


Is there any remedy? It is claimed there is in what is known 
as ‘* registration of titles.’” A system by which after the title 
is once registered it is transferred only on the books of the 
registrar in analogy to the transfer of registered bonds, stocks, 
vessels, etc. It most closely resembles the transfer of vessels, 
which is done by the surrender of the old certificate of registra- 
tion and taking out a new one in the name of the new owner. 

In support of this claim attention is called to the fact that 
such a system has been in use in Bavaria, Prussia and other 
European States, for over a hundred years, and in Hamburg for 
over six hundred years. Its use among English-speaking people 
originated in South Australia upwards of thirty years ago. It 
was originated there by Sir Robert Sues, and has been gener- 
ally known as the ** Torrens System.’’ He claims that it was first 
suggested to him by the method in use in transferring vessels. 
So satisfactory has it proved that it has since been adopted in 
the other Australian colonies, and in Tasmania, New Zealand, 
the Fiji Islands, British Columbia, Manitoba and Ontario. It is 
also permitted in England. 

The laws in these several places differ in some of the details. 
The most material difference is that, in some cases, as in South 
Australia, the owner, on registration of his title, pays into the 
State treasury one-fifth of one per cent. of the value of the land, 
which goes to make up a guaranty fund out of which any one 
who may be wronged out of any interest in the land is to be 
compensated, but in no event can the title thus registered be 
attacked except for fraud, and then not in the hands of a bona 
jide purchaser. No payment is required for the successive trans- 
fers, except the fees for making the transfer. In other cases no 
such guaranty fund is created. 

It is notable that in South Australia, i in seventeen years, while 
this fund amounted to $200,000, the total of all claims made 
against it did not exceed $1,500. This would show that very 
little wrong was done in the registration of the titles. 
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The distinguishing feature in all these laws is that the title is 
transferred only upon the record on the surrender and cancella- 
tion of the certificate of title of the seller, and a new certificate is 
issued to the purchaser. If only a portion of the land is trans- 
ferred, a certificate is issued to the purchaser for the part pur- 
chased, and a new one to the seller for the part which he retains. 
If a particular estate is created as for years or for life, a certificate 
is issued to one for the particular estate, and to the other for the 
reversion or remainder. Every transfer is under supervision of 
the registrar, and all questions touching its regularity and valid- 
ity are settled at the time of the transfer; so that no question 
affecting the title can thereafter arise except in case of fraud, 
and then only while the property remains in the hands of the 
purchaser, or others having notice of the fraud. 

It will be too tedious to give in this report an account of how 
all sorts of liens of mortgages, judgments, lis pendens, taxes, 
etc., and rights of dower, etc., are managed, and what is done 
when the owner dies and the property goes by descent. These 
cases are all provided for in a way that leaves less liability to 
mistake and wrong than under our system. 

The question which every American lawyer asks is, how, under 
our constitution, which says ‘‘ no person shall be deprived of his 
property without due process of law,’’ can this indefeasible 
title be started? In other words, how can a certificate of title be 
made so conclusive that there is no longer any occasion to look 
back of it to see if there is not some person other than the one 
named in it as the owner who bas some right in the land? 
There is no controverting the position that one’s rights cannot 
be taken away by the legislature, or by any adjudication of any 
court, except he is a party to the proceeding and brought within 
the jurisdiction of the court. Much less can his rights be ad- 
judicated away by a registrar in a proceeding to which he is 
not even a party. But his rights are constantly being barred, 
that is to say, divested by the statutes of limitation. These 
statutes, so far at least as they affect title to land, are mostly 
based upon facts that exist outside of the records, and are full of 
exceptions in favor of persons that may, or may not, exist, and 
so are of little value in marketing a title which is generally 
VOL. XXV. 25 
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judged of only by what appears in the abstract of the record. It 
is quite as competent for the legislature to enact a statute of lim. 
itations based upon a matter appearing upon record— a certifi- 
cate of title, for instance, as upon any other fact, and to make 
it conclusive, without exception as with exception. The length 
of time that the fact shall exist is a matter of discretion with 
the legislature, provided only that a reasonable time is given 
to the adverse claimant to assert his right. 


Suppose, then, after providing forthe granting and registration — 


of a certificate of title, the act should further provide (to adapt 
the language of our twenty years limitation law to the case), 
‘* that no person shall commence an action for the recovery of 
lands nor make an entry thereon; unless within five years after 
the filing of such a certificate of title thereto in the office of the 
registrar of titles.’” Is there any doubt that at the end of that 
time all adverse claims would be cut off? If so, then that would 
be the time back of which it would be unnecessary to look for 
possible faults in the title, and thereafter the certificate and the 
transfers under it would have such conclusive etfect as the 
statute should give them. 

The manner in which a title is registered under some of these 
laws is as follows: ‘* The owner wishing to have his title reg- 
istered makes application in the manner prescribed by the act, 
usually by petition under oath stating his title and whether it is 
subject to any liens or adverse claims, submits his deeds and 
other evidences of title, and it is passed upon by three properly 
qualified persons called ‘ Examiners of title.’’’ These examin- 
ers report their findings to the registrar. If they find the title 
to be in the applicant as set forth in the application, the registrar, 
after giving the notices required by the act, unless some adverse 
claim is set up, grants a certificate of title which is recorded in 
the office of the register. The record is so kept that all liens 
that may be filed can be noted against the property, and is in- 
dexed by name of the owners and by tracts. , 

If registration is refused by the registrar it may be obtained 
through the order of a court, or the applicant may wait until the 
objections to his title are removed, by lapse of time or otherwise. 
Whatever may be the merits of this system, our people will not 
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be prepared to adopt it until they have become better acquainted 
with it. Certain it is that our present system is vexatious, ex- 
pensive and burdensome in the extreme, and can only become more 
and more so the further we get from the original source of title. 

Your committee therefore recommend that the General 
Assembly be asked to provide for a commission to inquire into 
the subject of transferring titles to land, and whether some system 
cannot be devised which will not be open to the objections 
pointed out, and which will give greater security to titles ; and to 
formulate and report a bill to carry their recommendation into 
effect. 

Such a commission would be able to ascertain what has been 
the workings of the ‘‘ registration of title’’ system, under the 
different circumstances and forms in which the law has been 
adopted, and would most likely be able to suggest some improve- 
ments. 
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HAMMOND’S BLACKSTONE.’ 


The new edition of Blackstone’s Commentaries by Prof. 
Hammond,— briefly noticed in a former issue of this Review,— 
is a complete departure, both in matter and method, from the 
editions now in use. All the matter usually appended to the 
original work, — the notes of Christian, Chitty, and other En- 
glish editors, as well as those of former American editors,— igs 
omitted, and in its place original notes by the present editor in- 
serted. There remains therefore nothing in common between 
the new and the old editions but the text and the original notes 
of Blackstone. 

The new matter consists, first, of brief foot-notes giving the 
various readings of the text in the several editions, and refer- 
ences to the American cases in which Blackstone is commented 
on or cited, —a feature of the work justly regarded as impor- 
tant by the editor; and, secondly, of commentaries or essays 
upon the text, explanatory, critical and historical; which are 
appended at the end of the several chapters or sections. These 
are admirable, both in matter and expression, and display not 
only a mastery of the ordinary professional learning, but a 
familiarity with the writings of scientific jurists, of this, and 
other countries and times, probably unprecedented among En- 
glish and American lawyers. 

But the most essential difference between the new and the old 
editions is, not so much in the manner in which the notes have 
been prepared, as in the different views taken of the proper use — 
or function of the work for educational purposes, and the con- 
sequently different ends to which it is sought to adapt it. 


1 Commentaries on the Laws of History of Law at Boston University, 
England. By Sir William Blackstone, the University of Michigan and the 
etc. Edited for American Lawyers State University of Iowa. San Fran- 
by William G. Hammond, Dean of St. cisco: Bancroft-Whitney Company. 
Louis Law School, and Lecturer on th: 1890. 
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Hitherto, in this country, the work has been used as an intro- 
duction to or institute of the existing law; but the day is past 
that it can be advantageously used for such a purpose. Its 
proper use isto teach, not the law of to-day but the law as it 
was in Blackstone’s time, and at the beginning of our own 
national history. 

It is by this radical difference of view that the comparative 
merits of the old editions and the new are to be determined ; 
and upon this, rather than’ upon the manner in which the views 
of the editor have been worked out,— though that too is ex- 
cellent, —the claims of his work to the favorable consideration 
of the profession are to be principally rested. 

Upon this question, in view of the radical and extensive 
changes that have taken place in the law since Blackstone’s time, 
it would seem obvious, —were it not that a profession, that still 
prides itself upon its intellectual superiority, has hitherto failed 
to perceive it, —that, whatever may have been the casea hun- 
dred years ago, the Commentaries are no longer suitable for the 
use to which they are put; and that their employment, as an in- 
troduction to the study of the law of the present day, has been, 
and must continue to be, productive of the most deleterious con- 
sequences to the cause of legal education, and to the science of 
jurisprudence generally. For it needs but an unprejudiced 
glance over the pages of Blackstone to satisfy any one familiar 
with the law that, of the law existing in his time (excluding 
equity), the greater part is obsolete, and that, of the law now 
existing, the greater part has been developed, and may be 
said to have originated, since his day. Hence, in the experi- 
ence of all, the use of the work by the student as a manual or 
primer of the law is always productive of confusion, discourage- 
ment, and disgust; and no amount or kind of annotation, revis- 
ion, or reconstruction can obviate this effect, or render the work 
fit for such a use. 

On the other hand, it is equally clear that the use of the 
Commentaries cannot be abandoned, and that they must al- 
ways continue to constitute an essential part of any rational 


1 (Pref. XI, XII.) 


XUM 


378 


25 AMERICAN LAW REVIEW. 


scheme of legal education. The law is the result of a his. 
torical development, and in it, consequently, the old and the 
new, the'living and the obsolete law are so inextricably inter. 
mingled that they cannot be separated, or the one understood 
without knowing something of the other. Hence tle study of 
the old law, or, in other words, the historical method, is, at least 
to some extent, indispensable. And, in determining the extent 
to which this method is to be pursued, perhaps no better solu- 
tion of the problem can be given, — so far at least as the needs - 
of the student are concerned, — than to say that the second and 
third books of Blackstone present an elementary exposition of 
the old common-law doctrine of real estate and of actions, as 
nearly perfect as perhaps it is possible for a human production 
to be, and that — with perhaps the last five chapters of the first 
book —they contain all of the old law that it is necessary, and 
nothing that it is not indispensable for the student to know. 
Only in using the work it is to be remembered that, with the 
changes of a century in the law, its function in the education of the 
student has also radically changed; that it is no longer fit for use 
as an institutional work, but ‘*to be relegated to its proper 
place in the history instead of the dogmatics of the law.’’? 

And here an interesting question presents itself, which will 
serve at once to emphasize what has been said as to the obso- 
leteness of Blackstone, and to introduce some other serious ob- 
jections to the use of the work as an elementary exposition of 
the law.? 

It cannot be said of the works of the jurists of the civil law 
of Blackstone’s time, or of an earlier period, or even of the In- 
stitutions and Pandects, compiled nearly fifteen hundred years 
ago, out of materials of still older date, that they are to any 
considerable extent obsolete. Of the law as expounded by © 
them, the greater part is law on the continent at this day, and 


1 Notes, p. 68. We use the lan- article. I aim to set forth the grounds 
guage of the editor, but not precisely of the necessity for a new edition sub- 
in the same connection. stantially as I understand them to be 

2In justice to Prof. Hammond I_ conceived by him; but upon some 
must say he is not to be held responsi- minor points his views will probably 
ble for all the views expressed inthis not accord with mine. 
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much of it even in England and this country. And the works 
themselves are still studied by the jurists of all countries, not 
merely as the history of an extinct system, but as an exposition 
of the actual existing law.? 

Why is it that so different a fortune has come to Blackstone; 
and that, of the law expounded by him, hardly any thing remains 
that is law at this day? 

To this an attentive consideration of the nature of the law, of 
the manner in which it has been developed, and of its state in the 
time of Blackstone, will suggest a ready answer.” 

With regards to the nature of the law, one consideration alone 
will be sufficient to determine it with sufficient accuracy for our 
present purposes. It is the admitted and avowed end of govern- 
ment and of law to protect and enforce rights, or, in the language 
of the Federal constitution, to ‘* establish justice.’”?’ The two 


expressions are precisely equivalent, — justice being but the ob- 
servance of right, or in the language of the old definition, — ** the 
rendering to every one his right.’’* In effecting this end, or, 
in other words, in the administration of justice, it is necessary, 


not only that a jurisdiction should be established with rules 


1 In illustration of this position 
we cite the following observations of 
Mr. Wharton in the last edition of his 
work on contracts (Pref. iv., v.): 
“Savigny’s great works on contracts, 
and on the Roman law as a system, 
are accessible, in annotated transla- 
tions, to the bench and bar; and Sav- 
igny’s conclusions are cited by English 
judges as the basis of many of their 
most important decisions; while Mr. 
Pollock, in a treatise which I think the 
best that England has given on con- 
tracts, when he does not rely on Sav- 
igny as final, differs from the great 
master with hesitancy, making him 
the basis even for a departure.” 

2 Much that I am about to say on 
these subjects has already been said at 
greater length in former articles in 
this Review, and in a little work lately 
published by “Tae Humboldt Publfsh- 


ing Co.,”’ entitled the Law of Private 
Right. I wish I could assume the 
reader to be familiar with these lucu- 
brations; but I suspect the contrary 
will prove the case; and, as the matter 
will be essential to my argument, I will 
not hesitate to treat him as, it is re- 
lated, the great Eldon was sometimes 
treated; of whom (says Campbell) 
‘‘it is said traps were sometimes laid 
for him to prove his want of atten- 
tion to the arguments, —as a junior 
about to repeat an argument for the 
fifth time would say, ‘Now, my lord, 
I am now about to venture on a new 
view of the case, which may perhaps 
be deserving of consideration; ’ when 
the chancellor, having laid aside his 
pen for a while, would say: ‘ That 
new view of the case does deserve, 
and shall receive consideration.’ ” 
3 Ins. I., 1 
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regulating its procedure, but that rights themselves should be 
considered and questions of right, or conflicting claims with re. 
gard to rights, determined, for this as we have seen, is the very 
end of the law. Hence the principles by which rights are deter. 
mined, or, in other words, the principles of justice, necessarily 
constitute a part of every system of law. ‘The law therefore 
consists, and must necessarily consist, of natural justice modified, 
to a greater or less extent, by human error and imperfection, — 
which constitutes the law of private right, — and of the positive 
institutions provided for the purpose of effectuating those 
principles. 

The law of private right is the substantive part of the law, 
and that for which the rest—sometimes called the adjective 
law — exists. Its nature is accurately described by Lord Mans- 
field in saying that it is nothing else but reason, modified by 
habit and authority; which agrees precisely with the old com- 
missions of the English judges ‘* facturi guod ad justitiam pertinet 
secundum legem et consuetudinem Anglie.”’* 

Hence the law, and this is true of all systems, is composed of 
two elements, the rational or scientific, and the historical. Of 
the comparative extent of these, and whether the one or the 
other predominates at any given time in any system, we say 
nothing. All that is insisted on is that the law, —as is perhaps 
typified in the old myth, which makes Themis (law or justice) 
the daughter of Uranos and Gea (heaven and earth), — must 
always consist of these two elements, which are in their nature 
inseparable. There is no system of law, however technical or 
barbarous, that is not, to a large extent, simple natural right: 
no system, however rational, that is not marred by human im- 
perfection. 

The existence of these two elements in the law has been recog- 
nized by jurists in all periods of the history of jurisprudence. 
It was clearly perceived and explained by Aristotle; who upon 
it founded his division of the law of the State into the Nomos 
Koinos or common law and the Nomos Idios or peculiar law 
and with this precisely corresponds the division of the Roman 


1 Co. Lit 142a, 
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law into the Jus Gentium or Naturale and the jus Civile. And 
«this twofold division of the law, as it is the earliest, so it is 
perhaps the best, and has been generally received by lawyers and 
philosophers.”’* It also precisely corresponds with the distinc- 
tion made in our system between the principle and the rules of 
the law, and between reasoning from principle and reasoning 
from authority.?- Bearing in mind this indubitable and pregnant 
fact, the manner in which the law is developed may be readily 
understood. 

All systems of law began with the mere establishment of a 
jurisdiction or power to administer justice or right (in the 
words of Magna Charta, justitiam vel rectum), between man and 
man ; and in the earlier periods of society there is no other law, 
except the simple customs of a primitive people, and the familiar. 
notions of justice prevalent among them. From this condition 
of things the law—if we leave out of view the comparatively 
limited influence of legislation upon its development, — is 
developed by the courts in the simple exercise of jurisdiction, or 
the practical administration of justice; and each step in its 
development consists in the application of principles, or sup- 
posed principles, of justice to the cases presented for decision. 
It is therefore in the main the result of the exercise of the judi- 
cial, not of the legislative function, and is the expression of the 
judgment, rather than of the will of the State. The process of 
its development, however, is modified by custom or precedent ; 
which in early times is far more despotic in its operation than in 
jater and more rational ages; and the result is that the law, at 
the end of what may be called its first stage of development, be- 
comes a rigid technical system; which, with the advance of 
civilization, and the development of more intricate business re- 
lations between men, becomes wholly inadequate to the end for 
which it exists, the administration of justice. Hence it resulted, 
both in our own, and in the Roman law, —in the latter by the 
ordinary judges, in the former by the king or chancellor, in 


1 Taylor’s El. of Civil Law, 3d Ed., 1, 3, 14, cited Broom’s Leg. Max.; 
Pp. 99 et seq. Bacon ‘De Augmentis,’’ Bk. 8 Ch. 3, 
2 See with reference to this Dig. ph. 11. 
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whom was vested the residuum of jurisdiction not conferred upon 
the ordinary courts, —that a supplementary system of law, 
called equity, was introduced to aid and supply, and also to cor- 
rect the old law (adjuvandi vel supplendi vel corrigendi juris 
civilis gratia). 

In the development of this system, at least until a late period 
of its history, precedent had but comparatively little influence; 
and thus equity, having always for its conscious end the attain. 
ment of justice, and being also the product of a more civilized 
age, and of judges of more liberal culture, became a far more 
rational and scientific system of right than the old law. 

Ultimately the old law was affected by it, but differently in 
different systems. In the Roman system it was in the eud eradi- 
cated, and some time after the time of the classical jurists became 
in effect obsolete. But in our system the result was different; 
or at least it is only at the present day that we are arriving at the 
result ultimately reached by the Roman law.’ With us the two 
systems being administered by different and independent tribun- 
als preserved a separate and permanent existence. The common 
law indeed, though but a fragmentary part, arrogated to itself, 
by its very name, the position of being the law of England, and 
the claim recommended itself to the prejudices of the profession, 
and was readily admitted. Yet though its judges and lawyers 
stoutly insisted upon maintaining its integrity against the encroach- 
ments of equity, their resistance was, to a large extent, in vain. 
For in every living system, and at all times, there is a never- 
ceasing struggle between justice and technicality, the Ormuzd 
and Ahriman of the law: and the former, if the law is to live, 
must in the end betriumphant. Hence necessarily the law itself 
was in the end profoundly modified by the influence of equity ;— 
as for instance notably through the statute of uses, and by the | 
introduction of conveyances operating under that statute, and 
afterwards by the equitable development of the action of assump- 
sit, and the development of the mercantile law, and of the law 
of contract, and of personal property generally. Hence in the 
time of Blackstone the only portion of the common law that pre- 
served even a semblance of its original state was the old law of 
real estate ; and this, though even then an anachronism, was suf- 


XUM 


HAMMOND’S BLACKSTONE. 383 


fered still to exist, and to drag out a lingering existence into 
another century, only because its harsh and technical rules were 
in the main counteracted, and their venom extracted, by the 
more equitable principles introduced by the court of chancery 
for the express purpose of rendering them innocuous. Thus, 
though still preserving the semblance of existence, it was in fact 
no longer a living portion of the law. It survived only because 
in its defects, or rather in the necessity of obviating them, equity 
originated ; because on it, as on a rugged and unsightly founda- 
tion, equity was in one sense built, and had thus become incor- 
porated with it.? 

Thus the condition of the law of private right in the time 
of Blackstone was this: It consisted of two systems adminis- 
tered by different tribunals and apparently independent, but in » 
reality so connected that neither by itself could properly be 
called the law. Of these equity was rational and scientific in 
its development and character, and like the Roman law, justly 
entitled to be called ‘* written reason.’’ It has therefore sur- 
vived unimpaired to the present day; and, as in the case of the 
Roman law, there is no probability of its ever becoming obso- 
lete. For, like the Roman law, it is in the main a mere expres- 
sion of the immutable principles of natural right, as applied to 
the circumstances of the times and people; or, to use the pro- 
found and accurate expression of Burke, it is but ‘* the collected 
reason of ages, combining the principles of original justice with 
the infinite variety of human concerns ;’’ and it is a principle 
governing the development of the law, that of the two elements 
of which it is constituted the rational only is permanent, and the 
arbitrary and accidental, or, in other words, the historical, evan- 
escent.” 


1 Equity I say was built upon it, 
but not developed out of it. The de- 
velopment of the law is always from 
its rational principles, and consists in 
the gradual eradication of the histor- 
ical element. 

2 “The principles of natural right ’’ 
(leges naturae, or, as he elsewhere calls 
them, “‘jura naturalia”’), says Coke, 


“are perfect and immutable, but the 
condition of human law is ever chang- 
ing, and there is nothing in it which 
can stand permanently; human laws 
are born, live, and die.’? Calvin’s 
Case, 7 Rep. 12, 13. It will be ob- 
served that Coke, following the views 
of all the jurists of our law preceding 
him, was of the opinion that “ the law 
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Of the law, as distinguished from equity, there was a part, 
viz., the law of personal property, including especially the law 
of contract, to which the same observations are to be applied, 
This was in the main of modern development, rational and scien- 
tific in its nature, and therefore equally destined to endure. 

The same observation is true also, with certain qualifications, 
of the law of actions. Nowhere have the principles of natural 
right more conspicuously vindicated their power than in this 
branch of the law, which in the beginning of its history, was 
absurdly technical and narrow, but in the end became rational 
in its character, and fairly adequate to all the demands of jus- 
tice.' Of this law the forms of action, which constituted as it 
were the frame or mould into which it was cast, has been abro- 
gated ; but its rational principles, and the admirable method by 
which they were developed still survive. 

The remaining part of the law was the old law of real estate; 
which in the time of Blackstone was archaic, and, if not obso- 
lete, at least obsolescent, in its character; and which could 
scarcely be regarded as more than a venerable ruin. It was, 
however, a perfected system, accurately worked out in all its 
details, and expressed with unrivaled completeness and pre- 
cision in the text-books and decisions. But in it precedent had 
finally triumphed over reason ; and it had in fact become at once 
an almost perfect realization of that ideal of so many lawyers, 
a system of accurately defined but rigid and inflexible rules, and 
a striking illustration of the truth of the opinion of Mansfield 
that the law would be an absurd science if founded on prece- 
dent only. In all other parts of the law the principle of devel- 
opment still survived. Reason still exercised a predominating 
influence, and thus, — except in this department,— the law still 


of nature is part of the law of En- 
gland,” Jb.; andin this he was followed 
by all the later jurists until the notion, 
along with the very conception of the 
true nature of the law, and of juris- 
prudence, was eradicated from the 
English mind by the establishment of 
Austin’s pernicious theory. 

1 This part of the law was em- 


bodied in the works on Pleading and 
Nisi Prius then, or soon after, in 
use; in which the law, in its practical 
aspect, was digested with admirable 
completeness, thoroughness, and ac- 


curacy, but which, since the abolition 
of the old forms of action, have 
unfortunately gone out of general 
use. 
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retained the capacity to ‘‘ work itself pure by rules drawn from 
the fountains of justice,’’? to keep itself ‘‘ consistent with rea- 
son and itself,’’? and to ‘‘ adapt itself to the various situations 
of mankind.’’* And it could still be justly said of it, that it 
was one of its noblest properties, that * instead of moulding the 
habits, the manners and the transactions of mankind to inflexi- 
ble rules, it adapts itself to the business and circumstances of 
the times, and keeps pace with the improvements of the age.’’ ¢ 
But of the branch of the law we are now discussing, —i. e., the 
old law of real estate, — nothing of this was true. It had lost 
absolutely the capacity for change or development. Every thing 
in it was permanently established and finally and unalterably fixed 
by precedent; and reason, the vis medicatrix of the law, was 
extinct. It was, in fact, so to speak, nothing more than an 
admirably embalmed but lifeless body. 

It cannot, however, be said of either equity, or the law of 
personal property and of actions, or of the old real estate law, 
that it was altogether rational and scientific or altogether arbi- 
trary or accidental; and hence the several parts of the law 
referred to cannot with strict accuracy be distributed under the 
division of the law into the Jus Gentium or Naturale, and the 
Jus Civile, to which we have alluded. But approximately this 
may be done; for it may be said that ¢he old real estate law, and 
the technical part of the law of actions taken together corre- 
spond very nearly with the Jus Civile, and the rest of the law, 
namely ; equity, the law of personal property, and the rational 
part of the law of actions, with the Jus Naturale or Gentium. 

Of the two great branches of the law above referred to, — law 
and equity, — the Commentaries are devoted exclusively to the 
former; and hence the work, even when it was written, was not 
an exposition of the whole law of England, but of part of it 
only. Moreover the branch of the law treated of was also the 
least rational and most technical part of it; and of this the prin- 
cipal part, ¢. e. the old law of real estate was, as we have said, a 


1 Mansfield, cited Austin’s Jur. 686. > 3 Doug. 373. 


2 Mackintosh in Ram on Leg. Judg. 4 Lyle v. Richards, 9 G. & R. 351. 
26. 
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dead element over which the law had grown, and not part of its 
living tissue. Another part of it, the law of actions, — under 
which head I include here the subjects of Jurisdiction, and Pro- 
cedure, —though it had been liberalized and brought abreast of 
the age, partly by a series of fictions, often of the most absurd 
character, and partly by the application of principles of equity 
to certain actions, and especially to the action of assumpsit,— 
was yet in its forms, and in the harsh and inflexible character 
of most of its rules, also in the highest degree technical, and 
to the superficial observer, irrational.1_ Hence it has met with 
a worse fortune than it deserved, and, by the introduction of 
what is called the reformed practice, has for the most part 
become obsolete. 

To these two subjects, namely, the old law of real estate, and 
the law of actions, —the one partly, and the other altogether 
technical in its nature, and therefore both out of unison with 
the more liberal spirit of the modern law, and practically obso- 
lete,— the Commentaries were principally devoted.? 

From this alone it would follow that the Commentaries are no 
longer suitable for use as an institutional work, not only be- 
cause the law there expounded is not the !aw of to-day, but also 
because its spirit and method —though to some extent liber- 
alized,— are yet, in their essential character, those of the old 
law, as it stood at the end of it’s first period of development, 
and not those of the modern law, as typified by equity. Hence 
our students at the very beginning of their course, are inocu- 
lated with the ancient technical spirit; and though this is after- 
wards corrected in men of liberal minds, by the subsequent study 
of the more rational parts of the law, and especially of equity, 


1 The principal exception to this ob- 
servation was the action of assump- 
sit,—hence called the equitable ac- 
tion; the application of which had 
been extended so as practically to em- 
brace every conceivable right, legal 
or equitable, to which equity, or some 
legal action other than assumpsit did 
not extend. 

2 They also treat of what is called 


the Law of Persons, and the law of 
personal property, including that of 
contract; but of this part of the work 
much is obsolete, and the remainder 
so meager and unsatisfactory that it 
may for present purposes be omitted 
from consideration. It will be suffi- 
cient to consider only the two princi- 
pal subjects of the work, the Law of 
Real Estate, and that of Actions. 
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the great mass of the profession never escape from the infection ; 
and still, in spite of all efforts to liberalise the practice of the 
law, remain addicted to technicalities to a degree that may fairly 
be called absurd. Hence the justice of Burke’s famous observa- 
tion that, while the law ‘*is one of the first and noblest of 
sciences,— a science which does more to quicken and invigorate 
the understanding than all otherkinds of learning put together,— 
* * * it is not apt, except in persons happily born, to 
open and liberalize the mind exactly in the same proportion.”’! 

This deleterious influence upon the minds of the profession 
is the necessary consequence of the character of the portion of 
the law selected by Blackstone forexposition. It has, however, 
been intensified, to an incalculable extent, by another defect in 
the Commentaries, which might easily have been avoided. This 
was the mistaken view taken by Blackstone of the nature of the 
law, and his unfortunate definition of that term; according to 
which, the law, or, as he terms it, municipal law, is *‘a rule of 
civil conduct prescribed by the supreme power in a state, com- 
manding what is right and prohibiting what is wrong.”’ 

The definition is avowedly taken by Blackstone from Justin- 


ian’s definition of the Jus Civile ;? which is erroneously conceived 
by him to be a definition of the whole law. But in the view of 
the Roman lawyers, as I have explained, the law was conceived 
to consist of two parts or elements, namely, the Jus Civile and 
the Jus Naturale, or Gentium, of which the former comparatively 


1 Were it not for the peculiarity of 
our law in keeping separate the juris- 
diction of law and equity, and thus 
preserving in existence the technicali- 
ties of the former, the latter part of 
the observation might have been 
omitted. Itis not in fact true of the 
Roman law; in the revived study of 
which, in the twelfth century, is to be 
placed the true renaissance of modern 
civilization. Its students in that, and 
the ages immediately following, took 
their place at the very front of 
civilization; and to their hands fell 
mainly the organization of society just 


emerging from the anarchy of the dark 
ages. To them, and the law they 
professed, was chiefly due the politi- 
cal efficiency of the age; which, in so 
incredibly a short space of time, re- 
sulted in the establishment in England 
and elsewhere, of enlightened govern- 
ment, a regular administration of 
justice, and a rational system of law, 
and afterward in due course in the 
establishment of an international law 
governing the relations of independent 
states. 

2 Jus civile est quod quisque sibi 
populus constituit, Ins. I. 1. 
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was the least considerable part; and this was not only a just and 
necessary conception of the nature of the law, but was one in 
effect recognized in our own law.! 

But without reference to this error, the definition is a blunder, 
or, as Prof. Hammond more mildly expresses it, a mistake, 
The law is not merely an expression of the will of the State. It 
includes much more. For no fact is more obvious, or more 
generally recognized than that the law has not been created by 
the legislature, but has been developed by the courts in the 
actual administration of justice; and that, in its formal expres- 
sion, it is in the main to be sought, not in the statutes (which 
constitute but an inconsiderable part of it) but in the judicial 
decisions. The definition is therefore obviously untrue, even 
when applied to the law of a single state; and still more mani- 
festly so, when applied to the American law; which has neithera 
common law-giver, nor common tribunals. 

Blackstone himself seems to have had an undefined conscious- 
ness of the vice of the definition, and sought to obviate it by 
adding the clause: ‘* commanding what is right and prohibiting 
what is wrong.’’ And this, in fact, more truly represented his 
actual conception of the law, as shown in his practical treat- 
ment of the subject. For throughout his work he uniformly 
‘* recognizes rights as existing prior to human laws.’’? As, for 
instance, where he speaks of the ‘‘ absolute rights of individ- 
uals,’’ namely, ‘‘ the right of personal security, the right of 
personal liberty, and the right of private property ;’’ ‘* which 
were vested in them by the immutable laws of nature,’’ and 
which, he says, it is ‘* the principal aim of society to protect.’’® 
Which is obviously inconsistent with the definition. For the 
principles by which rights are determined constitute the law of 
private right ; and if these be in fact prescribed by the supreme 
power, the rights themselves are mere creatures of its will, and 
not vested in the owners ‘‘ by the immutable laws of nature.” 
Prof. Hammond, therefore, was doubtless right in blaming 
Christian for rejecting the concluding clause of the definition.‘ 


1 See Coke and other authorities $3 1 Com, 123-4, 129. 


cited ante. 4 Notes, 120. 
2 Notes, 125. 


I 


HAMMOND’S BLACKSTONE. 389 


For this not only represents the element of the definition pre- 
dominating in the mind of Blackstone, but more nearly ex- 
presses the true nature of the law. 

Yet, logically, Christian was right. For the two clauses are 
hopelessly irreconcilable. If law is merely an expression of the 
will of the State, what conforms to it is necessarily right, and 
what is inconsistent with it is wrong. Hence the last clause, as 
Christian justly observes, is either tautologous or contradictory. 
Hence also, the profession has been logical, if not very wise, in 
accepting his emendation. 

At the same time, as Prof. Hammond observes: ‘It is 
hardly creditable to the bar, and still less to the law schools of 
the country, that Blackstone’s definition should have held its 
place unchallenged, and even uncriticised, for more than a cen- 
tury.’’! And that this should have been the case is still more 
unaccountable, when we consider the serious consequences that 
have resulted from the error. 

The most important of these is that the definition furnished 
to Bentham and Austin the conception of the law upon which 
their theory is exclusively built. They readily perceived the in- 
consistency of the two clauses of the definition, and, like Chris- 
tian, rejected the last, and thus arrived at a conception of the 
law as being but an aggregate of the commands of the sovereign, 
and hence a mere expression of its will. They also recognized 
the inconsistency of this view of the law with the existence of 
natural rights or natural justice, and rejected the latter. Rights 
they held to be but creatures of the will of the State, justice 
but conformity to that will. From the same premise they also 
deduced, with faultless logic, many other curious conclusions; 
as, for instance, that judicial decisions are in their essential na- 
ture statutes, that custom is not law, that constitutional law 
is not law, and hence that the power of government is incap- 
able of legal limitation, or, in other words, that the govern- 
ment is legally despotic; that international law is not law, and 
hence that the State can have no rights and can be subject to no 
obligations, and finally, that the will of the State is the paramount 


1 Notes, 114. 
VOL. XXV. 26 
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standard of the just and the unjust and of right and wrong gen- 
erally. These conclusions follow necessarily from the premise 
assumed, and logically must be accepted by all who accept the 
definition. 

This theory ultimately came to dominate the English mind — 
and the American also, so far as it was turned to such subjects — 
and thus came to usurp, in this country and England, the whole 
field of scientific jurisprudence. It has necessarily put a stop to 
all rational investigation of the subject, and indeed apparently 
destroyed for the time being, the capacity of English and 
American jurists to deal with it. 

The conception involved in the definition has also exercised a 
very deleterious influence upon the views and practice of pro- 
fessional lawyers, who of late years, chiefly by reason of its in- 
fluence, and that of the theory derived from it, have, to an 
alarming extent, come to regard the law as consisting merely of 
statutes and precedents. 

To it also is to be directly ascribed the delusive cry for uni- 
versal codification. For the unfortunate condition of the law is 
undeniable, and the necessity of a remedy universally recog- 
nized; and this remedy, if the definition be correct, can be no 
other than codification. For if the law be but the expression of 
the will of the State, it is clear that the time has come for a more 
precise, accurate, and systematic expression of that will. But 
the argument is legitimate to the extent only that the definition is 
true. So far as the law is or ought to be an expression of the 
will of the State, it should be systematized or codified, and 
hence the problem of codification and that of legislation are 
identical. But even to this extent the propriety of codification 
can only be admitted when competent hands for the work can 
be found ; and this can hardly be hoped for until the profession 


1 See article entitled ‘The English of the actual law. But this neither 
Analytical Jurists,’? in the March- Blackstone nor Austin attempted, but 
April, 1887, number of this Review. based their whole system upon an ar- 
The name, analytical jurists, was  bitrarily assumed premise, whose 
given to this school by the late Sir falsity would at once have appeared 
Henry Maine. Itis needless tosayit from the most superficial analysis of 
is a striking misnomer. The term _ the law. 
properly used would imply an analysis 
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is emancipated from the false notion of the law imposed upon it 
by the definition of Blackstone and the theory of Austin, and has 
attained to a true conception of its nature, and to some familiarity 
with the method and principles of rational jurisprudence. Cer- 
tainly the task cannot be safely intrusted to those who regard the 
law and legislation as identical. 

The editions of the Commentaries heretofore in use recognize 
neither the original defects of the work, nor the obsoleteness of 
it’scontents. Nothing is said to guard the student from the fatal 
influence of Blackstone’s erroneous definition of the law, or to 
avert the confusion necessarily incident to the attempt to seek 
in an obsolete system the law of the present day. The work is 
treated merely as an exposition of the existing law, and anno- 
tated simply with the view of showing the changes of the law 
and its present state —the aim apparently being nothing more 
than to produce that ideal text-book of the American lawyer, a 
digest of the law brought down to date. Hence the notes are 
worse than useless; they cannot make the work fit to serve the 
attempted purpose, viz., as an institute of the law of to-day, and 
they simply serve to divert the attention of the student from its 
proper functions and use; which is to impart a thorough knowl- 
edge of the system of law expounded by Blackstone, in its en- 
tirety, as the law of that day. 

In the new edition this is recognized as the proper function of 
the work, and the notes are carefully adapted to making it serv- 
iceable to this end. In the view of the editor, ‘it is now 
altogether too late to convert the Commentaries into a digest of 
the newest law, and the student who uses them for that purpose 
only will be in danger ot losing his time. * * * The stu- 
dent will gain little by being told that this rule or that is now 
modified in New York, Missouri, or California, if the stress laid 
on that rule spoils the harmony of the whole. It is far more val- 
uable to him to have a clear and just conception of the edifice 
of the law, with which our fathers began their national history, 
a century ago, than to learn the modern shape of this or that 
chamber, at the expense of the entire plan.”’ ! 


1 Pref. XII. 
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The editor, also, while regarding Blackstone with almost af. 
fectionate admiration, is not blind to his errors, and does not 
hesitate to point them out, and, when necessary, to dwell upon 
them. This part of his work is extremely valuable, and espe- 
cially his commentaries on the definition of Blackstone, and the 
nature of the law. On this point, and upon the theory of Aus- 
tin, we will let him speak for himself. *‘* I have not hesitated,” 
he says, ‘* to speak plainly of the defects and limitations of Black- 
stone’s work. * * * I have dwelt, at what may be thought — 
needless length, upon the mistake in his definition of law, and 
on the relation between law and rights, because the most impor- 
tant change in our science within the last century seems to me to be 
that by which we have got rid of the notion of law as essentially 
a command, obedience or disobedience to which makes rights and 
wrongs, and substituted for it the conception of human rights, 
and duties. * * * Much of the work done by the so-called 
school of analytical jurists in England, I believe to have been in 
the wrong direction, leading farther away from the true sense of 
law, as we now understand it, than Blackstone’s own view.’’! 


If the work is successful in imparting this view to English and 
American jurists, and in awakening them from the delusiun de- 
rived from Blackstone, and Bentham and Austin, which has so 
long dominated their minds, and in fact deadened their capacities, 
its publication will mark the commencement of a memorable era 
in the history of English jurisprudence. 


Geo. H. Surra. 
Los ANGELES, CAL. 


RECEIVER FOR THE CITY OF NASHVILLE. 


THE APPOINTMENT OF A RECEIVER FOR THE CITY 
OF NASHVILLE IN 1869. 


Few Southern cities suffered more than Nashville from the 
evils that followed immediately in the train of the Civil War. 
The disfranchisement of the ex-Confederates, together with the 
enfranchisement of the negroes, threw the government into the 
hands of ‘‘ carpet-baggers ’’ and political adventurers, who, 
kept in power by the suffrages of a class of voters ignorant and 
easily led, brought the city well-nigh to the verge of ruin. The 
administration of A. E. Alden, elected mayor in 1867 and again 
in 1868, was notorious for fraud and corruption ; the credit and 
good name of the city became the subject of shameless specula- 
tion; and the corporation threatened to go into bankruptcy. It 
was in the form of ‘‘ checks’’ that the city’s credit was used 
most recklessly. These ‘‘ checks’’ were simple promises to 
pay, bearing interest and falling due, generally, in thirty days. 
Hundreds of thousands of dollars of them were issued without 
authority of law and sold at a discount. 

In the election for mayor which took place in the autumn of 
1868, H. H. Thornburg ran against Alden, who was a candidate 
for re-election, but was defeated. Although a Republican, 
Thornburg was of a much more moderate stamp than Alden and 
represented a more conservative element in the community. 
Early in November he filed a bill in the Nashville Chancery 
Court, the Eighth Chancery Division, J. O. Shackleford, Chan- 
cellor, praying that the city officials be enjoined from the 
further issuance of checks or notes, that they be declared usurp- 
ers and turned out of office, and that a receiver be appointed to 
take charge of the affairs of the corporation. It was alleged that 
the administration was inefficient ; that its members were guilty 
of fraud and corruption; and that, of right, their offices were 
vacant because they were not owners of real estate, as required 
by law. Pending the coming in of the answers of the defendants 
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and the final decision of the case, Judge Shackleford granted 
temporary injunction restraining Mayor Alden, four aldermen 
and eleven councilmen from receiving any salaries or perquisites 
of office. 

Meanwhile, the deplorable condition of affairs was gen- 
erating a general movement among the better class of citi- 
zens, &@ movement not confined exclusively to members of 
one political party. Public meetings were held, the city govern. 
ment was roundly denounced and an appeal to the courts was 
decided upon. A Tax-payers’ Association was formed. Its 
constitution included, among others, these articles: ‘* The ob- 
ject of this association is protection against unwise and wicked 
legislation, more especially in municipal affairs, and thus the 
prevention of burdensome and unjust tuxation.’’ ‘* Committees 
shall from time to time be appointed to investigate and report 
upon the management of city affairs.’’ ‘*When gross vio- 
lation of law is detected in letting out contracts, selling bonds, 
issuing scrip, etc., the association may take regular steps to 
prevent the same or bring the guilty parties to justice.”’ 

On the 14th of November there came from the press a pam- 
phlet entitled, ‘*‘Our Ruin: Its Cause and Cure. — Bya Poor 
Rich Man.’’ This ‘‘ poor rich man”’ was Dr. J. Berrien Linds- 
ley, a citizen of long residence and for many years chancellor of 
the University of Nashville. The pamphlet, though affecting to 
be directed against a system rather than against men, was in 
reality an outspoken attack upon the members of the municipal 
administration and their unholy partners incrime. A brief sum- 
mary of the accusations brought against those in power which 
this address to the citizens of Nashville contained will throw 
much light upon the state of things at the time: Public offices 
are multiplied unnecessarily, and public works are undertaken — 
for which the city has little need and for which it cannot afford 
to pay. To obtain money scrip in great quantities is issued and 
sold at a heavy discount. To meet this scrip when due bonds 
are issued and disposed of at a terrible sacrifice. The author 
has himself seen bonds and scrip sold as low as sixty cents on 
the dollar. The rich, who are able to anticipate the day of the 
tax-gatherer, pay their taxes in depreciated scrip or in the 
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coupons of depreciated bonds. The poor are not so fortunate ; 
if their taxes are not forthcoming, house and lot are sold under 
the hammer. It is the same with paving and pipe-laying; if a 
property owner cannot do the exorbitant amount of paving and 
pipe-laying required by the city ordinance, his property is sold. 
Indeed, the charge is made that ‘a concerted, powerful, com- 
bined effort is now made by a set of unprincipled capitalists to 
possess themselves of the property of vast numbers of our poor 
citizens in order to sell it out afterwards at enormous prices when 
the city resumes its onward and upward career.’? The writer 
urges the people to take prompt and decided action ; if the city 


officials will not heed them, let them appeal to the state author- 


ities. 

The final decision in the injunction suit was rendered Decem- 
ber 8, 1868, Chancellor Shackleford using this language: «I 
am of opinion that the complainants are not entitled to the in- 
junction or the receiver as prayed for and the application is 
therefore refused. The complainants have leave to amend their 
bill by making proper parties.’”” Thus ended the first attempt 
to put the government of Nashville in the hands of a receiver. 

In the papers of May 22, 1869, appeared an announcement 
that Col. A. S. Colyar would enlighten the citizens of Nashville 
with something startling in regard to corporation affairs. The 
announcement brought out a large meeting of leading citizens. 
For some time Col. Colyar had been spending two hours 
a day making an examination of the city’s books, and the dis- 
closures he had to make concerned the extravagance and corrup- 
tion uncovered by that investigation. He did not mince his 
words, but boldly declared that the city was in the hands of 
thieves. Silas F. Allen, chairman of the finance committee of 
the city council, was present, and Colyar gave him notice that 
he would be called upon in the chancery court to answer ques- 
tions touching municipal affairs. 

Col. Colyar continued his labors during the following week or 
ten days. The city officials were subpcenaed and their deposi- 
tions taken as to the contracts they had made, ete. Upon this 
evidence of the officials themselves and upon that afforded by 

the city’s books, was based the bill afterwards filed in chancery. 
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Another meeting of tax-payers was held on the 31st of May, 
Public opinion was now fully aroused. It was resolved to pay 
no more taxes until affairs were investigated; to ask the city 
recorder to issue no more checks; and to request the corporate 
anthorities to suspend work upon contracts and make no new 
ones until the means of payment were provided. All good cit- 
izens were urged to join the Tax-payers’ Association. A resolu- 
tion fully indorsing Col. Colyar’s course was received with un- 
bounded enthusiasm, and he was called upon to address the 
meeting. He expressed the opinion that there was not a judge 
on the bench of Tennessee who would refuse to grant them 
relief and intimated that an cayenne: would be made for the 
appointment of a receiver. 
Remembering that Chancellor Shackleford of the Nashville 
Chancery Division had some months before refused to appoint 
a receiver, Col. Colyar decided to bring his suit before Chan- 
cellor Charles G. Smith, of the Seventh Chancery Division. 
Quietly leaving the city on the evening of June Ist, he went to 
Gallatin and filed a bill ‘* in the name of the State in the rela- 
tion of 466 citizens in behalf of themselves and others against the 
mayor and city council, the city treasurer, revenue collector and 
others.’’ The bill prayed that further speculation in checks be 
enjoined ; that no more checks be issued and no more be received 
until, on the one hand, the right of the city to issue them should 
be accurately defined and until, on the other, the validity of out- 
standing checks should be determined; that the corporation 
officers who were defendants in the case be compelled to account 
for money made by speculation in the means or credit of the city ; 
and, lastly, that a receiver or receivers of ‘* known and un- 
doubted financial ability, with good credit and good reputation, 
be appointed with full power to control the finances of the city 
and make contracts so as to save the city from ruin.’’ Chancel- 
lor Smith granted the injunction, as prayed for; but he deferred 
the appointment of a receiver until a future hearing when the 
defendants might have an opportunity of making answer. 
This hearing came off on the 21st of June. The counsel for 
the citizens were A. S. Colyar and Jo. C. Guild; for the city 
officials, George Maney, John C. Burch and Ed. Baxter. The bill 
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of the complainants set forth at some length the terrible condi- 
tion of the city government. It charged that the mayor and a 
majority of the city council had been elected by fraud. More- 
over, they were not eligible to office ; for they were not owners 
of real estate, as required by the terms of the charter. They 
had accepted from Sheridan, the tax collector, and Magrane, the 
treasurer, bonds which they knew were no protection to the city; 
and they had colluded with the finance committee in keeping a 
secret its money transactions. They had executed the notes of 
the corporation for large sums and deposited as collateral checks 
and bonds far exceeding in amount the sums borrowed. The 
notes were not defended when they fell due; and no account was 
required of the collaterals covering them. $1,323,668 in checks 
had been issued, $758,000 of which were without authority of 
law, while much of the remainder was for illegal purposes. Ex- 
orbitant rates of interest were paid for money, in some cases 
as much as one hundred per cent. No attempt was made to 
meet maturing obligations; and, hopeless of securing the pay- 
ment of their claims in any other way, the city’s creditors were 
resorting to the courts. Already judgments to the extent of 
$275,000 had been obtained, and the property of the city was 
being sold to satisfy them. In short, Nashville could not be 
brought much lower than the apathy, misgovernment and ras- 
cality of her rulers had brought her. Her case was desperate 
and demanded a desperate remedy. 

The prayer of the petitioners was granted and John M. Bass 
was appointed receiver. The appointment met with general ap- 
proval, for Mr. Bass was a man who possessed the unbounded 
confidence of the community on account of his ability and integ- 
rity. The required bond of $500,000 was given with all ease, 
signers in abundance voluntarily coming forward. Mr. Bass 
entered upon his receivership June 28, 1869. The government 
of the city was, in effect, vested in him, for the full control of 
its property and the management of its finances were given into 
his hands. He appointed as tax collector, Mr. Anson Nelson, who 
had filled the same position for eight years before the war. 
Knowing that taxes paid now would reach their destination, the 
tax-payers came forward with alacrity. By the end of the year 
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1869 Mr. Bass had wound up the affairs of his office and made 
his settlement with the court. 

It is likely that the full import of this receivership was not 
realized at the time. It is an event that stands without prece- 
dent in the history of municipal government. Municipal char- 
ters have time and again been altered or revoked by the 
law-making power, but never before has the judiciary intervened 
to annul the operation of a charter. There is no better example 
of the lengths to which equity will go in meeting emergencies 
for which law has provided no adequate remedy. It should be 
noted that no theoretical justification had yet been given for this 
anomaly in municipal government. The emergency had arisen 
and it had been met by extending the operation of an old rule 
to a sphere which it had not heretofore entered. The theoret- 
ical justification came afterwards. 

It fell to Judge Edwin H. East, the successor of Chancellor 
Shackleford in the Nashville Chancery Division, to furnish the 
legal warrant for putting a city into the hands of a receiver, 
Not content to let Chancellor Smith’s decision stand, the de- 
feated litigants made a motion in Chancellor East’s court to dis- 
charge that decision, July 7, 1869. Judge East rendered his 
opinion on the 24th of the same month, refusing to reverse the 
decision of Judge Smith. In arguing against the motion to dis- 
solve, Col. Colyar had held that a city is not a political 
body, but a business corporation, and that, consequently, its 
officers are amenable to the courts for the proper discharge of their 
duties. Judge East concurred in this view, and found in it the 
justification of the receivership. He ascribed to the government 
of a city a twofold character: first, as an arm of the legislature; 
secondly, as a private corporation, the creation of the legisla- 
ture. The following is quoted from his opinion: ‘‘ Thefunc- — 
tions of a municipality are twofold: first, political, discretionary, 
legislative; secondly, ministerial. While acting within the 

sphere of the former they are exempt from liability, inasmuch as 
the corporation is a part of the government to that extent, and 
its officers to the same extent are public officers, and as such en- 
titled to the protection of this principle; but within the sphere 
of the latter (ministerial duties) they drop the badges of gov- 
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ernmental officers and become, as it were, the representatives of 
a private corporation in the exercise of private functions. The 
distinction between those legislative powers which it holds for 
public purposes as a part of the government of the country and 
those private franchises which belong to it as a creature of the 
law is well taken.”’ : 

The ex-Confederates of Tennessee were really, if not nominally, 
re-enfranchised in August, 1869. In the election for mayor held 
in Nashville the 25th of the following month, Kindred J. Morris 
defeated Thornburg bya majority of 2,236. His election was 
looked upon as a triumph for good government, since Thornburg, 
it was claimed, represented the policy of the lately dislodged ring. 

The Alden administration saddled a debt on Nashville which 
rested like an incubus upon the city long after the administration 
itself had been ousted. Mr. Bass, the receiver, by order of the 
chancery court, paid some of these claims. Many others were 
met by the Morris administration, which compromised them, 
usually at eighty cents on the dollar, paying in addition the court 
costs where the bare claim had been converted into a judgment. 
By the authority of the General Assembly granted at its session 
of 1869-70 the city council passed an ordinance April 18, 1870, 
providing for the issue of $500,000 of municipal bonds to com- 
promise the Alden debts. An extract from the ordinance will 
show the light in which the Alden administration was regarded: 
‘‘ This corporation does not by any provision of this act intend 
to recognize as valid or to ratify any of the contracts or liabili- 
ties of said wrongful usurpers, commonly known as the ‘ Alden 
administration,’ or to acknowledge or make valid any claim 
against or pretended obligations of this corporation not other- 
wise binding upon it; yet, nevertheless, to remedy the evils 
growing out of long continued litigation and the uncertainty of 
the future result and the embarrassment connected with a large 
outstanding floating debt of unascertained amount,’’ etc. But 
the Morris bonds did not suffice to pay the whole of the debt. 
$300,000 more of bonds were issued in 1872 and $300,000 again 
in 1877—all for the purpose of liquidating past due indebtedness 
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ENGLISH LEGAL AFFAIRS. 


In the January-February number of this Revrew there ap- 
peared an article on ‘‘ The Courts of Judicature of England,” 
which, apart from its other merits as a valuable exposition of 
our legal machinery of courts, judges and procedure, serves, if 
I may so claim it, as a desirable preface to such notes and com- 
ments as I propose to make upon the actual working of that 
machinery. | 

These, however, I must say will bear no resemblance either in 
substance or in form to the notes of an ‘* Annual Practice.” 
** Points,”’ will find no place. Instead of them there will be 
those persons, mostly clad in wig and gown, who form a 
community which is the center of a great deal of legal, polit- 
ical, and social activity. With the exception, perhaps, of the 
politicians, there is no class of our English society containing 
more interesting personalities nor amongst whom matters of 
more attraction to the ordinary citizen are daily occurring. In 
spite of the prejudice which the British voter professes towards 
lawyers in general it isa fact that they are being sent to the 
House of Commons in larger numbers than ever. Socially, too, 
though the profession has become a democratic institution, the 
favorite one of the better middle classes, perhaps we can 
scarcely go lower than that, and has not the flavor of aristoc- 
racy which makes the ‘‘services’’ so attractive to us lovers 
of lords, yet it undoubtedly takes second place in respect of 
prestige. And this remark is applicable not only to the bar, but 
in considerable measure to what is still called in legal phra- 
seology ‘*the lower branch of the profession’’—that of the 
solicitors. Within the last thirty or forty years the status of the 
latter has much improved ; so that it may now be said that the bulk 
of the members of each belongs very much to the same social 
strata. The arrogant old barristers of a former generation 
would be astonished could they return and find, as they would, 
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that horsehair and alpaca, or even silk gowns, no longer entitle 
their wearers to treat the solicitor, or attorney, as he used to be 
called, on the assumption that he was a pettifogging knave by 
virtue of his profession. The higher judicial appointments 
still remain in the possession of the bar alone; but in many ways, 
by alterations under the judicature acts, work has passed from the 
hands of the bar, especially the junior bars, into those of the 
solicitors. From time to time a cry is raised for the fusion of 
the two branches of the profession. Not long ago we had one 
of these periodical disturbances ; then Sir Edward Clarke, the 
present Solicitor-General, distinguished himself by his advocacy 
of the change. But like many other movements with the same 
object which had preceded, it died out, and we have heard little of 
it for some time. There are signs, however, that it will before 
long have another resurrection. 

The lines upon which the education of the two branches is 
conducted are different; the attainments in legal knowledge 
required from solicitors being greater than those expected 
from the bar. I am speaking, of course, of the examinations 
which each class of students must pass before admission to 
practice. 

We have no legal university, or general law school, where all 
law students must study together; or where degrees are 
given, except the purely academic ones of Oxford, Cambridge 
and London; which have no relation to actual professional qual- 
ification to practice. The Incorporated Law Society has charge 
of all that relates to the admission of solicitors ; and the benchers 
of the four Inns of Court, the Middle Temple, the Inner Tem- 
ple, Lincoln’s Inn and Gray’s Inn, each admit their own students 
to the practice of the bar. 

All these separate ‘‘ states,’’ to use language familiar to you, 
the Inns of Court, have a federal constitution, called the Coun- 
cil of Legal Education, for the purpose of setting a uniform 
examination test to the students of the Inns. It has provided a 
small body of professors who hold office for three years generally, 
and who give lectures on specified subjects in common law, equity, 
real property, and Roman law or jurisprudence. Distinguished 
men have held these offices. We have had Mr. Frederick Pol- 
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lock, Mr. James Bryce, M. P., Mr. Frederick Harrison, of late 
years. But the system, if it can be dignified by that name, is 
an incomplete one, and merely an apology for what ought to 
exist. Many very unfavorable contrasts have been made here 
from time to time between your law school, and the weak efforts 
put forth on behalf of legal education by the Inns of Court— 
bodies which are usually credited with the possession of enor- 
mous wealth; which is spent in many less satisfactory ways, 
Their chief aid to the cause of education is given by means of the 
splendid library which each Inn possesses; and they are of the 
most undeniable benefit both to students and practising bar- 
risters. But they are exclusively for the service of the bar and 
its students, and not forother members of the profession. Many 
years ago Lord Selborne, then Sir Roundell Palmer, endeavored 
to obtain the establishment of a legal university fully entitled to 
that designation; but he was unsuccessful; and we are no 
nearer that desirable object now than we were then. Students 
who are to be solicitors get a practical education in the offices 
where they are articled ; for the bar student no like provision is 
made. He must, in addition to the heavy fees paid to the Inns 
of Court, which come very near to the sum of £200, pay another 
hundred guineas for the privilege of a seat in the chambers of a 
practising junior barrister. With all their merits, our Inns of 
Court are too much show-places. As such they are very attract- 
ive, and London would be much uglier and less interesting than 
it is without them; but one cannot observe their ineffective 
efforts to fulfill present day requirements by antiquated methods 
without considerable regret. They admittedly fail to be to the 
profession what they might be ; and attempts have been made to 
remedy, in some respects, their shortcomings. They are 
supposed to be the overlookers and guardians of the interests 
of the bar, but that body has been so little satisfied with 
their discharge of these duties that we have another body — 
a sort of vigilance committee — called the Bar Committee, a 
purely voluntary association without any legal powers, which 
has taken upon itself the performance of certain offices not dis- 
charged satisfactorily by the benchers of the Inns. These they 
in turn perform more or less perfunetorily. In short, the affairs 
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of the legal profession are managed in a very unsatisfactory and 
slovenly manner throughout the whole range of it. 

As an example of the kind of criticism to which such a state of 
things gives rise, I will take the language of the Law Times, our 
leading legal newspaper, upon a recent most painful event —one 
of the most painful that has happened since I knew any thing of 
the English bar —the alleged incapacity of that very distin- 
guished jurist, philosopher and judge, Sir James Stephen, or Mr. 
Justice Stephen — to speak of him by his official title — to per- 
form his judicial duties. Whether rightly or wrongly, there were 
paragraphs in the newspapers, and there was talk amongst law- 
yers, to the effect that Sir James’ illness had left him mentally unfit 
to sit upon the bench. At first no name was mentioned by the 
papers, but it was stated that questions would be asked in Parlia- 
ment as to an occupant of the bench and his fitness to decide 
questions in which were involved it might be the liberty or even 
the life of some unfortunate man orwoman. The method of 
proceeding in such a case for the removal of a judge was dis- 
cussed, and the probability of the only means available, namely, 
an address of the two houses of Parliament to the Crown, being 
applied. 

In this condition of matters the Law Times indignantly asked 
the following rhetorical question—rhetorical because it was 
hardly expected to be answered: ‘* Whose business is it to save 
the bench and the profession from the scandal of outside criticism 
upon a palpable evil? Hasthe spectacle of imbecility in high office, 
working mischief hour by hour, no effect upon the minds of 
the head of the judicature? Do benchers of the Inns of 
Court exist for no purpose but to govern students and barristers? 
Have the law officers no functions in giving voice to professional 
amazement? Must ascandal continue until there is a catastrophe, 
or until revered names are made the sport of the newspaper 
gossip? Can nothing be done by any body?’ Well, nothing 
was done by any body ; at least by any body representing officially 
the profession. Whether or not such ‘‘ any body ’’ was in this 
right or wrong, I cannot pretend tosay. Nor dves any thing ap- 
pear to have been done privately by officials of rank such as the 
Lord Chancellor or the Lord Chief Justice, for instance, until a 
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member of Parliament, Mr. Cobb, asked certain questions in 
Parliament, and was requested by the leader of the House, Mr, 
Smith, to state specifically the name of the judge and what was 
alleged. This was done by correspondence, and when the ques- 
tions were asked again, Mr. Smith refused to tuke any action, on 


the ground that he should be trespassing the well-known principle . 


of the independency of the judges upon the Crown, and left any 
action to be taken by the private member who might be bold 
enough to do what was necessary. 

In the meantime the Times and other papers had had leading 
articles in which there was now no concealment. What the Law 
Times had feared happened; and the position was adopted by 
those papers, though stated with all possible expressions of ad- 
miration for the character, abilities and services of Mr. Justice 
Stephen, that he was bound in duty to retire. Strange to say 
Mr. Justice Stephen, who was most of this time on circuit trying 
country cases, and during part of it was meeting Lord Chief Jus- 
tice Coleridge and members of the bar, never, as he has since 
stated, heard a word of the talk that was going on; and it was 
the Lord Chief Justice who at last found sufficient courage to tell 
him. Mr. Justice Stephen expressed his utter amazement that 
his conduct had been criticized ; was not aware there had been the 
slightest ground for comment. He immediately consulted his 
physician, who satisfied him there was no reason for his resigning 
his office, and, it is said, gave him to understand that the perform- 
ance of his duties would have a beneficial effect upon his health. 
This is the latest phase of this unhappy business; and there has 
been nothing heard since, but that Mr. Justice Stephen is taking 
ashortrest. Every one hopes most sincerely that he may still be 
able for many years to render most valuable services to the coun- 
try. His career has been distinguished beyond that of most 
judges, and, as the Times remarked, his name will be remembered 
with admiration, both in India and England, when the names of 
most of his colleagues have long been forgotten.' 

Leaving this personal matter and referring again to the above 


1 As our readers are aware Mr. bench soon after these occurences 
Justice Stephen retired from the took place.—Eps, Am. L. REv. 
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mentioned article, I wish to state in general terms how the new 
system there described has worked and is working; and see 
whether it has been an improvement, or otherwise, on that which 
it supplanted ; and whether we have been and are satisfied with 
it. It is about seventeen years old, and by this time many ab- 
surdities and inconveniences of the separate systems of common 
law and equity, of special pleading and bill procedure in chan- 
cery, have been forgotten, and those of the combined system of 
law and equity, with its less artificial modes of pleading, have 
put themselves strongly in evidence. Probably no one would 
care to revive the old order; but at the same time, if we are to 
believe the critics of the older generation, who have also taken 
part in the work of these later years, the change has been far 
from being an advantage in many respects. These ancients 
have support in the continual complaints of those whose whole 
professional career lies within the regime of the judicature acts. 
Bitter indeed have been for some years the outcries against the 
delay and increased cost of litigation. By delay and costs, busi- 
ness, it is said, has been driven from the courts, and notably that 
the commercial business of the city of London, forming the very 
cream of legal work, has forsaken the public tribunals and fallen 
into the unsanctified hands of the private arbitrator. 

Some amount of confusion was naturally to be expected in the 
earlier days of the new acts ; but unfortunately time has not les- 
sened that confusion ; and we have been plunging from one al- 
teration to another, in the hope of improvement, until we only 
seem to have got deeper into the mire. Judges like Lord Esher, 
the Master of the Rolls, have indignantly declared from the 
bench, that the procedure is used for purposes of oppression 
and delay, and that suitors are driven in terror from the courts. 
The exaggeration of appellate proceedings, says another critic, 
carries the judiciary across the border from the practical into 
the realms of the sentimental. During last year, by the act of 
Mr. Finlay, Q. C., for the practical abolition of Divisional Courts, 
Courts of Appeal, interposed, for the most part unnecessarily , be- 
tween the common law courts of first instance and the Appeal 
Court, — something was done to remedy this evil ; but it passed 
in an emasculated form, and not half the changes proposed by it 
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originally were effected. See what can still be done in interloc. 
utory proceedings upon points of practice alone. You can take 
your opponent before a master in Chambers; from thence you 
can go to the judge in Chambers and then you may drag him, or 
he you, as the case may be, to the Divisional court ; from there 
you may proceed to the Court of Appeal; and if either of you is 
still not satisfied there remains the House of Lords. The pro- 
ceedings are just a little shorter by two steps when you come to 
the merits. But besides this, nothing gives rise to greater com- 
plaints than the extraordinary waste of judicial power which goes 
on under the system of circuits. For weeks at a time our com- 
mon law judges are sent into the country, in accordance with an 
old tradition, which at any time, during the last twenty years at 
least, ought to have been remembered only by legal antiquaries, 
Many of the towns they visit have about as much importance 
and as much business as Old Sarum of pre-reform times. Mean- 
while half the courts in London are closed and London business 
is at a standstill. A cynic unacquainted with the facts might 
think at least a semi-millennium had arrived, and, noticing the 
absence of lawyers and judges, might quote, if here membered: 


Jam redit et Virgo, redennt Saturnia regna: 
Jam nova progenies celo demittitur alto. 


Alas! How much too ‘* previous ’’ he would be. The lawyers 
are about— plenty of them; ever so many. The legal journals 
say the unfortunates are starving. Perhaps like the distress in 
Ireland, matters are not so bad as they are painted. I have not 
heard of any inquests upon frequenters of the Temple and the 
Courts, where such a verdict has been returned. But indeed the 
condition of things is serious enough, and reform is urgently 
needed. Alteration, however, seems in so many cases only likea 
kind of step-mother to reform, that we almost despair of their 
ever living amicably together in their legal home. Perhaps if 
the natural protectors of these two ladies — if I may be allowed 
to personify them thus — the holders of high judicial office, were 
a little more capable and public-spirited there would be more 
hope. But we have complaints of judges who sleep on the bench ; 
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of judges who are too old to be active, or too ill to be efficient; of 
judges who are negligeable quantities; and of judges who are too 
fond of taking holidays, of sitting down late and rising up early ; 
and so on. These complaints may be exaggerated ; I don’t say 
they are not; but they are made and made by those who ought 
to know. The only parts of our judicial system which seem to 
escape severe criticism are the Court of Appeal, the House of 
Lords, and the Probate, Divorce and Admiralty Division. These 
courts are not overwhelmed with work; they are splendidly 
manned; there is no such waste of their strength as amongst the 
judges of first instance. The appeal courts get through their 
work and are not in arrear, though this may be partly owing 
to the fact that business comes up so slowly from below. The 
two Courts of the Probate, Divorce and Admiralty Division seem 
quite adequate to their work. In the Chancery Division it is 
different, and there is a demand for the appointment of an addi- 
tional judge. Lately there has been a deputation of members 
of the bar and of the Incorporated Law Society to the Lord 
Chancellor on this matter. He and his colleagues, however, 
may well be afraid of moving; for they remember the collapse 
of a similar proposal some time ago and the outery that was 
raised in the House of Commons against increasing the judicial 
staff instead of making the existing one efficient. It is almost 
certain that the like objections will be taken if the question is 
again raised. There have also been proposals for the appoint- 
ment of a royal commission to consider the working of the 
judicature acts, and the delay and cost of litigation under the 
present system ; the latest effort to this end having been made by 
Mr. Albert Rollet, M. P., in his official capacity of chairman of 
the council of the London Chamber of Commerce, who presented 
a petition to the Lord Chancellor urging the appointment of such 
acommission. As the LordChancellor did his best to defeat a mo- 
tion with the same object, made by Lord Esher with the support 
of other law lords, in the House of Lords, it is doubtful whether 
he will find that functionary anxious to stir up the unpleasant 
accumulation of abuses which lie in the precincts of the Supreme 
Court of Judicature. 

The Lord Chancellor’s own appointments to judicial and other 
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offices, have been too severely criticized to alfow him to regard 
with equanimity the possibilities of such an inquiry. 

One matter the Lord Chancellor has moved in, which may be 
very beneficial. He has taken a step that looks like a revival of 
the old Guildhall sittings at the city of London, at which the 
commercial cases of the city used chiefly to be heard. Under 
the old system they formed avery important part of each term’s 
litigation. Since the judicature acts these sittings have been 
abandoned; or at any rate since the erection of the new law 
courts. There was some years ago a somewhat exaggerated 
value ascribed to the holding of all the civil courts under one 
roof. This was natural enough at the time; but there is reason 
to believe that the abandonment of the historic Guildhall sit- 
tings was a mistake, as it was predicted it would be at the time. 
Now the Lord Chancellor has invited the Common Council of the 
city to provide accommodations in the heart of the city for the 
trial of special jury causes by one or more judges during the 
first three or four weeks of each sittings. 

This would have no effect on chancery matters, however, for 
which a new judge is said to be necessary. But it is remarkable 
that only recently have the chief complaints been made of the 
chancery side. The reason seems to be that business has gone to 
the chancery side partly on account of the block in the other 
courts; partly that the costs there are on a higher scale, and so- 
licitors, being only mortal, naturally of two goods choose the 
greater when they can. There are no such appeals in interlocutory 
matters as I have spoken of in common law cases; moreover, 
new trials are unknown — nearly every thing being done without 
juries; the exceptions to this being in the discretion and by the 
order of a judge. 

Hence we get the following suggestions of reform made by the 
Law Times, which may be taken as an expression of the opinion 
of the profession upon this matter. Abolish common law sittings 
inJudge’s Chambers; abolish Divisional Courts; put costs in both 
divisions upon the same footing; have an official whose duty it 
is to see that common law cases are tried by common law judges, 
and keep six common law judges at least in town all the year 
round. No additional judge would then be required. A few 
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more courts might, however, have to be put together somewhere 
in the vast tract of rambling buildings where her Majesty’s 
judges now sit, if they are to be all in town at the same time, 
as, even without any increase to their number, there is not suffi- 
cient accommodation for them all to hold separate courts. 

Such then is what may be called the ‘statical’’ condition 
of the law and the lawyers in England, as seen at the point of 
greatest pressure, viz., in London. Evidently we have not yet 
settled down into proper working order; and our judicial sys- 
tem does not supply what it ought to do—ready, easy and 
cheap justice. This is bad for the public and indirectly bad for 
lawyers. With their eyes fully open to the dangers to them- 
selves, the lawyers are more zealous law-reformers than the 
public; a fact which the latter hardly yet understands and is 
slow to believe. 

A curious state of matters has arisen at the parliamentary 
bar, which certainly tends to obscure this fact, and somewhat 
justifies the unwillingness of laymen to admit the pureness of 
motives of the profession. The parliamentary counsel — those 
who practice before parliamentary committees on private bills — 
have had a sharp encounter, which is not yet settled, with the 
chairman of one of these committees —Mr. Hanbury. The 
question is whether counsel, who have been absent from the 
committee during the examination in chief of witnesses, shall be 
allowed to cross-examine. Mr. Hanley, in pursuance of a standing 
order, some thirty years old, refused to permit this practice, 
which had never been really affected by the standing order. 
Remonstrance was in vain. Indignation meetings of those 
interested were held, and the privilege was claimed, not only for 
the sake of the bar, but for the benefit of clients. 

As to the latter there is a great deal of natural incredulity 
expressed. Mr. Hanbury has the support of most of the lay 
papers, and, as far as I can judge, of the profession, outside the 
limited circle directly concerned. The practice seems one of the 
abuses of the monopoly which certain big men enjoy at the par- 
liamentary bar. They forma small and select body of specialists 
almost entirely free from the competition of the bar at large. 
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Some half dozen leaders hold all the briefs, and they pass from 
one room to another asking a question here, and a question there, 
and keeping the ball rolling as best they can. They say clients 
are perfectly satisfied that they should be so. Mr. Hanbury 
says they waste public time and make the proceedings more 
expensive; and it is on behalf of the public that he has 
ventured to encounter the powerful opposition of this closest 
of close bodies. That the enforcement of the standing order 
would mean the diminution of fees to some men is undoubted; 
whether this severe infliction upon a few would be counter- 
balanced by a marked good to the many is open to argument, 
Mr. Labouchere — not a man inclined to be too charitable in his 
judgment of lawyers — who has had experience of committees, 
and who has a reputation for shrewdness, thinks, after all, that 
the ability and experience of the monopolists enables them to 
put questions and conduct business with less waste of time than 
inferior men, even though they gave undivided attention to their 
cases. 

The parliamentarians too are supported in their contention by 
the opinion of the Attorney-General. They need all the support 
they can obtain, for they have fallen upon rather evil times. 
They do not yet know how far they may be affected by the new 
local commissions which are to sit in Scotland to consider all 
Scotch private bills. These bills are now to be removed from 
Westminster in deference to the demands from Scotland made both 
by the Scotch bar and the people ; and though no doubt the services 
of eminent English counsel will still be in request, to a certain 
extent, yet in time the bar here must suffer. I am rather inclined 
to think that Mr. Hanbury’s action is only one form of the general 
dissatisfaction which exists in regard to the administration of the 
law; and may be taken as significant of a movement which may 
bring about radical changes. 

The other branch of the profession too, has been, and is, much 
exercised about the bill to establish the office of public trustee. 
The solicitors fear, not so much that trusts should fall into the 
hands of a public trustee, — for in some respects they admit the 
creation of such an official would have its advantages, — as that 
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they should not be secured in their employment as legal advisers. 
In accordance with their representations, a clause has been in- 
serted in the bill to the effect that where a will or settlement 
directs or authorizes the employment of any particular solicitor, 
or where the co-trustee of the public trustee, or the persons 
entitled to the income, require a particular solicitor to be ap- 
pointed, such solicitor shall be employed. Thus does the solicitor 
secure for himself his proper position, and struggles against 
becoming a less useful member of society ! 

As to the bill empowering trust companies to be formed, 
which may perform all the functions of individual trustees, the 
solicitors are inclined to think they are unnecessary, if legislative 
provision were made for the remuneration of private trustees. 
They cannot be expected to be ardent advocates of the bill. 
Trust companies, like other companies, could have their own 
solicitors, and the business now in many hands might fall into 
the hands of a less number. There is much to be said unfavor- 
ably in regard to such a result. 

A most curious case has been before a Divisional Court and 
the Court of Appeal, which has become known as the Clitheroe 
abduction case. The lawyers and the public have been equally 
engrossed with it, and have been equally surprised at the final 
decision. 

In 1887, a Mr. Jackson married a Miss Hall, a lady with means 
and of good position, who was now over forty yearsof age. The 
marriage took place without the knowledge of her friends; but 
bride and bridegroom went from church to the residence of the 
lady’s relatives, and, after informing them of the fact, Mr. Jack- 
son immediately left the house, with the intention, which Mrs. 
Jackson had been aware of before the marriage, of going to New 
Zealand upon business. Mr. Jackson would have stayed in 
England, but his wife wished him to carry out his original inten- 
tion. He would have taken her with him, but she refused to go. 
Soon after his arrival in New Zealand, she earnestly requested 
him to return. After a time he did so, presented himself to his 
wife, but she then refused to cohabit with him. After making 
some efforts to induce her to reside with him, he commenced an 
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action for restitution of conjugal rights, and obtained a decree 
in his favor. The lady, however, still remained obdurate and re- 
fused to obey it. Before 1884 she would have been liable to 
imprisonment for contempt of court, but by an act of that year 
the power of imprisonment in such a case was taken away. In 
these circumstances Mr. Jackson seems to have been advised that 
he had aright, under the common law, of seizing his wife by 
force and of keeping her confined to his house against her will. 
On a Sunday morning, as his wife was leaving church, he and 
friends drove up in a carriage and pair; she was captured in 
spite of her resistance, put into the carriage and driven off to 
her husband’s house, where she was kept under such restraint as 
prevented her from leaving, being free to use all the rooms of 
the house, but not to communicate with the outside world. Her 
friends, after failing to procure her release, applied to a divis- 
ional court for a writ of habeas corpus. This was refused, on 
the ground that the lady was in the lawful custody of her hus- 
band, and it had not been shown that he was exercising his rights 
in an improper manner. The two judges of the court seemed to 
treat the matter as too plain for argument. Application was 
immediately made to the appeal court, and the writ was granted 
almost at once without hesitation. 

The lady was brought up before the Lord Chancellor, Lord 
Esher, and Lord Justice Fry, and, after argument, each one of 
these judges decided in emphatic terms against the exercise of 
such a right as Mr. Jackson had claimed. 

The case! which had been relied on was overruled and declared 
not to be law. Mrs. Jackson was thus at liberty to rejoin her 
relatives, the warning being given to her husband that if he re- 
newed his attempts to capture her he would be guilty of contempt 
of court. 

Mr. Jackson may be excused for thinking that this decision 
leaves him in, to say the least of it, an absurd position. He 
cannot obtain a divorce from his wife, and can do nothing but 
bring an action for judicial separation on the ground ef desertion, 
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by which, however, he would be left very much where he is at 
present. If his hard case has not persuaded the judges into 
making bad law, one would think it ought to induce the legisla- 
_ ture to extend the grounds of divorce. But I should not like to 
say there is much likelihood of Dr. Hunter’s bill, at present be- 
fore Parliament, being passed, which proposes to assimilate the 
law of England to that of Scotland upon this point. 
G. H. Knorr. 
CoMMON RooM, MIDDLE TEMPLE, LONDON. 
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For a number of years a large and steady stream of Sicilian 
immigration has been flowing in upon New Orleans ; and while 
among the new-comers there have certainly been some who have 
become excellent and substantial citizens, yet it must be owned 
that this immigration has been, in the main, of a thoroughly un- 
desirable character, being largely composed of the most vicious, 
ignorant, degraded and filthy paupers, with something more than 
an admixture of the criminal element. In an interview, recently 
published in the Wew York Tribune, the Italian consul at this 
port, Signor Corte, states that there are now in the city of New 
Orleans about one hundred criminals, escaped from Italian 
prisons, and he adds that most of these have been naturalized as 
American citizens! Though classed under the general denomi- 
nation ‘*Italian,’’ the Sicilians are quite distinct in character, 
race and language, or rather dialect, from the innabitants of the 
peninsula of Italy, except the Neapolitans. These people are 
among us, but not of us; they in truth constitute an ¢mpertum 
in imperio; the localities in New Orleans infested by ‘* Dagos”’ 
are faithful reproductions, in inhabitants and in surroundings, of 
the most squalid quarters of Naples, having the same dingy 
buildings, the same intolerable stench and all-pervading filth, 
the same universal unkemptness of person, and the same 
deafening clatter and chatter. So far the only Americans 
with whom they have manifested any inclination to assimilate 
are the mulattos and quadroons; with these they freely cohabit, 
sometimes as husband and wife, but usually the relationship is 
that of concubinage. 

That the Vendetta exists right here in our midst, is a fact 
that has been long recognized and admitted by every body in 
New Orleans. Of all criminals the Sicilian are the most difficult 
to deal with, because it has always been found practically im- 
possible to procure evidence sufficient to convict. Over and 
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over again have crimes of violence taken place in the Italian 
quarter in broad daylight and in full view of many spectators, 
and yet on the witness stand the invariable answer to every 
question has been, ‘* Me donta knowa.”’ The wounded man will 
not testify as to his assailant, nor will he even make a dying 
declaration. And when it has happened that persons of other 
nationalities have been found as witnesses, the State has seen the 
testimony of identification completely swamped by any number 
of ** Dagos,’’ who swear to the most positive and circumstantial 
alibi. This penchant for perjury, especially in the matter of 
alibis is so well known and so well appreciated in this community, 
that in the late Mafia case, counsel for defendants asked almost 
every juror, ‘* Would you give the same weight to Italian testi- 
mony as to any other?’’ But while it is true that thus outraged 
justice has been so often balked, and that thus the opinion has 
become fixed among us that it is impossible ever to convict Sicili- 
ans, yet no great stir was made; because, until the killing of 
Hennessy, these people had, so far as the public knew, confined 
their operations to their own race. 

Not long before his death Mr. Hennessy had ferreted out, 
captured and sent back to Italy the Sicilian bandit Esposito. 
Every endeavor was made by the fellow-islanders of the brigand 
is this country to procure his release, but to no purpose. Dur- 
ing the detention of his prisoner Mr. Hennessy had much cor- 
respondence with the police authorities both at Rome and 
Palermo, and was furnished by these officials with a mass of in- 
formation about escaped Italian convicts believed to be in New 
Orleans. Possessed of this knowledge, the late chief of police 
of course became a very dangerous man to the Mafia. 

On May 10, 1890, some time between midnight and dawn, a party 
of Italians known as the Matrangas, while driving in a wagon, 
were, at the corner of Claiborne and Esplanade streets, am- 
bushed and fired into. Three of those in the wagon were severely 
wounded. It was well known that bad blood existed between 
the Matrangas and another faction, the Provenzanos ; a few years 
ago the fruit importers of New Orleans had employed as steve- 
dores the Provenzanos, but for some cause or other had dismissed 
them and given the Matrangas the work. From the revengeful 
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nature of Sicilians the midnight ambuscade was universally 
attributed to the Provenzanos, and after investigation the grand 
jury found three indictments against six of that party, for 
‘* shooting with intent to commit murder, while lying in wait,” 
under the Louisiana law a capital crime. The trial under the 
first indictment began before Judge Baker of Section B, Crim- 
inal District Court, on July 15, 1890, and terminated on the 
19th with a verdict of ‘* guilty, without capital punishment.” 
The most remarkable feature of this case was that Italians were 
found who would actually testify against their fellow-country- 
men. During the trial there had been much conflicting testi- 
mony, and the case hinged altogether upon the identification of the 
accused ; J udge Baker believed that this had not been done, and 
on August 9th, granted a new trial. About this time the charge 
was brought against Mr. David C. Hennessy, the chief of police, 
that he was friendly to the Provenzanos, and had not done his 
duty in bringing them to justice ; this matter the grand jury inves- 
tigated, and he was completely exonerated. 

Near half-past eleven, on the night of October 15th, 1890, Mr. 
D. C. Hennessy, the New Orleans chief of police, while on his 
way home, and while not more than 150 feet from his own door- 
step, was shot down. When asked who shot him, he replied, 
‘** Dagos ;’’ he was taken to the hospital, lived nine hours, but 
made no dying declaration. The neighborhood where he was 
living and where he was assassinated is one of the poorest, most 
uninviting and most unsightly parts of the city, and, like most 
other ** slums,’’ is very thickly peopled. The spot where the 
chief met his death is on the lower side of Girod street, very near 
the corner of Basin street. Right across the street, on the upper 
side of Girod, is an old wooden shanty, with a shed project- 
ing over the whole width of the sidewalk. This shanty consists 
of three rooms, the front one occupied at that time by an Italian 
cobbler, Pietro Monasterio, and the two to the rear by negroes. 
Monasterios’ room has two doors, one opening directly upon the 
sidewalk, and the other upon a wagon-way that communicates 
with the street through a plank gate. On the other, or Basin 
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street side, is a small gate closing the alley that leads to the house 
back of and detached from the shanty. 

The number and location of the shot found in Mr. Hennessy’s 
body and of bullet holes in the house along the side of which he 
was walking at the time of the shooting, the number of shots 
heard, the finding of a ramrod on the sidewalk in front of the 
cobbler’s shop, the persons seen actually firing from the big gate 
and running away from the scene of the murder, all showed 
beyond question that Mr. Hennessy had been assassinated by per- 
sons lying in wait at the Monasterio shanty. The known hos- 
tility of the Sicilians toward the chief, his statement that he had 
been shot by ‘* Dagos,’’ corroborated to the police by eye-wit- 
nesses, the finding within a few hours after the shooting and in 
the immediate vicinity thereof of three of the peculiar guns of this 
people, and within a few days of two more, led to numerous 
arrests until the parish prison was fairly gorged with Italians. 
The gun, devised and fashioned by Sicilians only, is an article 
unknown to commerce, and is fit for nothing else but murder ; 
the barrels of an ordinary shot-gun are sawed off to a length of 
about eighteen inches, the stock is sawed through near the trig- 
gers, and furnished with an ordinary hinge and hollowed out ; the 
barrel and butt will then shut up like a jack-knife. This imple- 
ment is provided with a hook, and so can be worn on the inside 
of a coat and its presence never suspected. Though mechanics 
eall such a gun ‘**botch-work,’’ experts say that it has a range 
when loaded with buck-shot or slugs of about thirty yards. 

The murder threw the city into the wildest excitement. The 
killing of so popular and efficient an officer as Mr. Hennessy 
aroused the deepest indignation ; the assassination of a man in 
his peculiarly important official station cast over the community 
a general feverish feeling of insecurity, and on all sides it was 
asked, ‘* Who is safe from the Mafia?’’ The city council met 
in special session, and authorized the mayor to appoint a com- 
mittee of fifty citizens to co-operate with the authorities in dis- 
covering and punishing the assassins. A month later $15,000 
was appropriated to aid the prosecution. 

Since the Matranga affair of May 10th, the Italians with their 
Vendetta and Mafia had been on every body’s tongue, and were 
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forever before the criminal tribunals and the Supreme Court in 
one shape or another. Man after man had been identified at the 
parish prison as having taken part in the shooting of Hennessy, 
and every man identified was a ‘* Dago.’’ The belief became 
pretty general that the right parties had been captured and that 
we were on the road to rid ourselves of the Mafia. Much has 
been said about the connection of the private detective, D.C, 
O'Malley, with this case, but within the limits of this article I 
cannot attempt to go into that branch of the case; suffice to say 
that public odium was leveled against him, because he was 
believed a suborner of witnesses and a fixer of juries; and be- 
cause it was equally believed that he was exerting his talents for 
the benefit of the accused. ; 

On November 20th the grand jury returned one indictment of 
murder and two of shooting with intent to kill, against Peter 
Natali, Antonio Scoffidi, Antonio Bagnetto, Manuel Politez, An- 
tonio Marchesi, Pietro Monasterio, Bastiano Incardona, ‘Salvador 
Sunzeri, Loretto Comitez, Charles Trahina and Charles Poitza; 
eight other persons were indicted as accessories before the fact; 
these were, Joseph P. Macheca, James and John Caruso, Charles 
Matranga, Rocco Geracci, Chas. Patorno, Frank Romero, and 
the boy, Gasparo Marchesi. On the 22d was filed a motion to 
’ quash on the ground that a person (7.e. a stenographer) not a 
member of the grand jury had been present during the deliber- 
ations ofthat body; this motion was sustained, but on Decem- 
ber 13th the Grand Jury found indictments of the same tenor 
against the same parties. On the 16th another motion to quash 
was filed, onthe ground that two members of the grand jury, 
finding these second indictments, had subscribed money to aid in 
the discovery and prosecution of the murderers of Hennessy ; this 
motion was refused, and on the 22d the nineteen accused were 
arraigned. 

On January 12th, the trial of the Provenzanos under the sec- 
ond indictment of shooting the Matrangas while lying in wait 
was begun before Judge Marr (Section A, Crim. Dist. Ct.) ; on 
the 23d a verdict of ** not guilty’’ was returned. Thus again 
was strengthened the general belief in the impossibility of con- 
victing Sicilians. 
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On Monday, February 6th, the trial of the nineteen persons 
charged with the murder of Hennessy, or of being accessory 
thereto before the fact, was opened before Judge Baker. ‘* A 
noticeable feature in the case is the change of base made by the 
legal talent. The counsel who appeared for the State in the re- 
cent Vendetta trial (7. e., of the Provenzanos) are now arrayed 
against it, while the counsel who defended the Vendetta prison- 
ers are now with the State.’”’ The district attorney now asked 
a severance, and placed on trial nine of the accused, to wit: 
Scoffidi, Bagnetto, Politez, the two Marchesis, Monasterio, In- 
cardona, Macheca and Matranga. Eleven days were consumed 
in selecting a jury; 1375 persons were summoned as jurors, of 
whom 46 were challenged by the State, 82 by the defense, and 
560 for cause; 95 were excused by consent, 12 empaneled, and 
the remainder not called ornot found. Most of those challenged 
for cause were those who swore that they were opposed to capi- 
tal punishment; and yet I have heard that some of these same 
tender-hearted individuals did not scruple to take part in the 
assault of March 14th, upon the parish prison. The first witness 
took the stand February 28th, and, in the eleven days that inter- 
vened between that date and the beginning of argument, the 
State examined 67 witnesses and the defense 84. 

October 15th had been a very rainy day, and at the time of 
the shooting it seems to have been drizzling or misting. The 
evidence is most convincing, though not unanimous, that during 
the enactment of the tragedy the electric lights swung over the 
center of the street intersections, one at the corner of Girod and 
Rampart, the other at the corner of Girod and Basin, were both 
burning brightly. Since the block on Girod from Rampart to 
Basin is not more than 300 feet long, it must at that time have 
been in a flood of light. 

It seems well established, though the defense tried to disprove 
it, that on the night in question Scoffidi wore as an overcoat a 
large piece of oil-cloth, which was found in his possession when 
he was arrested next morning. Since no less than six witnesses 
testified to having seen him actually shoot, four of whom recog- 
nized him and knew him, and the two others describing him asa 
man in an oil-cloth or oil-cloth coat, it is unnecessary to consider 
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the strongly corroborating testimony of the five other witnesses 
against him, one of whom had just before the murder seen him 
at the corner of Basin and Girod, in a group of Italians,—also 
identified as having taken part in the assassination, — and another 
of whom had, shortly after the killing, and not far from the 
scene thereof, met and spoke to Scoffidi, hastening away from 
that direction. Scoffidi’s sister and an old Italian woman swore 
that they had been with him during the whole of the night of 
October 5th, from 9 :30 p. m. till morning, between which hours, 
they said, his wife was very ill and had a miscarriage ; but as Mrs. 
Scoffidi was seen next morning, October 16, by several witnesses, 
standing at her front door, and byanother returning from a neigh- 
bor’s, the only miscarriage established was that of Scoffidi’s 
alibi. The usual ‘*character witnesses ’’ were introduced in his 
behalf. 

Two witnesses swore to having seen Bagnetto shoot from the 
shed, but four testified to an alibi for him, and these four were 
in turn contradicted by a witness in rebuttal for the State. The 
testimony of one of the alibi witnesses is unique: ‘* I looked at 
the clock and saw it was 11:25 p.m.’’ ‘I looked at the clock, 
because I knew I’d be questioned right here.’”? The district 
attorney: ‘*‘ How did you know you'd be a witness?”’ A. “TI 
knew it.’ Q. ** When you looked at the clock, Bagnetto had 
not been arrested?’’ A. ‘* No,sir.’’ Q. ‘* No one had been 
arrested?’’ A. ‘*No, sir.”?’ Q. ‘* And you looked at the clock 
just because you’d be questioned about it?’’ A. ‘* Yes, sir; I 
knew I'd be a witness.’’ This affiant was not a Sicilian— they 
manage alibis better. 

Two witnesses identified Antonio Marchesi as one of the men 
who came from under the shed immediately after the shooting, 
a third saw him jump across the gutter and fire twice, a fourth 
saw a man fire from near the gutter, a fifth identified him as 
being among the Italians seen at the corner of Basin and Girod 
shortly before the-murder. Three Italians swore to an alibi for 
the two Marchesis, Antonio and his son. 

One witness saw Politez shoot from the shed and saw that he 
had on light-colored clothes ; another saw him among the Italians 
already spoken of at the corner of Basin and Girod ; two others 
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saw him running away from the scene of the murder, and one of 
these two saw that he had on * a light suit of clothes,’’ and also 
saw him slip and fall and heard him splash into the gutter; 
another witness heard the splash, and saw a man in a light suit, 
«¢«who must have fallen,’’ rush past him ; this witness, in company 
with another witness, about half an hour after found in the gutter 
agun. The impressions in the mud where the gun was found 
showed that a man had fallen there on his right side. Tracks of 
a pointed-toed shoe and of a round-toed shoe, worn by one man, 
were traced; when Politez was arrested, October 19th, just such 
a **pair’’ of shoes were found at his house concealed in a barrel ; 
his right arm and his right ear showed bruises; a suit of clothes 
with a light stripe was also found in an engine house near his 
residence ; this suit was put on Politez; it fitted him, and he and 
it were identified as the man and the suit seen October 15th. 
Two witnesses testified that during the afternoon of October 
13th they had seen Politez, in company with another Sicilian, 
bring into the alley-way of the grocery, kept by Charles Poitza, 
distant about a block from where the shooting occured, two sacks, 
and that they had seen these men take out of the sacks a long 
gun and a short one, which weapons were taken charge of by 
Poitza. The gun found in the gutter where Politez fell was a 
*‘long’’ one; all the others found were short ’’ ones. Politez’ 
woman swore that he had slept with her the night of the 
murder and had not left her once. Dr. Kelly testified that he 
treated the accused on October 12th, for a sprain of the right 
wrist, but he said nothing about the bruised ear. 

One witness had seen Monasterio actually shoot; another 
had seen, just before the murder, a streak of light through Mon- 
asterio’s closed street door, and had heard Italian voices within. 
Immediately before the shooting the occupants of the rooms just 
back of the cobbler’s had heard proceeding from the front room 
the sounds of low voices and of persons walking about, and one 
of these witnesses testified that she had heard the door, which 
leads from the shop to the wagon way, slam, and that contem- 
poraneously therewith the shooting had begun. These occu- 
pants further testified that when they heard the fusilade, 
they rushed out of their rooms through the alley way into the 
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street which, they said, was then full of people, and that they 
saw Monasterio standing at his front door in underclothing, but 
with shoes on and pipe in mouth, and that he had cried to one 
of themselves, ‘* The chief! the chief!’’ When Peterson, who 
lives in the house in the yard back of the shanty, came home at 
a little after ten, he found the wagon gate closed; at the report 
of the guns he jumped out of bed and saw from his window 
that this gate was open, and several other witnesses swore that 
the gate was open during the shooting. 

One witness had seen the boy Marchesi running away from 
the scene of the assassination ; two others had been told by the 
boy, after his release and before his re-arrest, that he had got- 
ten out of jail by telling the police authorities on his father, 
and by confessing to them that he had run along in front of Mr. 
Hennessy and given the signal, a low whistle, to those in the 
shanty of the chief’s approach. Thus much as to the identifica- 
tion of the persons actively engaged in the murder. Every link 
in this chain of identification was sought to be broken, both on 
cross-examination and in argument. Counsel for the accused 
urged that the time was too short, or the lights too poor, or the 
distance too great, or the excitement too high, for any one to 
have been really identified. 

Let us, then, look a little closer into this evidence of the 
identification of the prisoners, and examine the testimony of 
those witnesses whose truth may be seriously questioned. The 
evidence of the duration of the shooting is conflicting ; some said 
it was over in a few seconds; one said three minutes,another ten, 
but this last witness plainly showed that she had no idea how long 
atime ten minutes is. Though certainly a great many shots 
were fired, though it was well established that Scoffidi shot 
thrice from the gutter bridge at the corner of Basin and Girod, 
yet the testimony greatly favors the view that the whole affair 
lasted hardly more than a minute; besides, most of the guns 
found had still one barrel loaded. 

John B. Daure, a young barkeeper, testified that he was on 
Girod between Baronne and Carondelet streets, not quite four 
blocks from Monasterio’s shanty, when he heard the first shot, 
that he then ran as fast as he could in the direction from which 


YUM 


THE NEW ORLEANS MAFIA CASE. 423 


the report proceeded, and got to Rampart street in time to see 
Scoffidi, Bagnetto and old Marchesi as they were leaving the shed, 
and also to recognize the boy Marchesi as he was fleeing in the 
block beyond. The sidewalk over which Daure made his run 
is in bad condition and full of inequalities; moreover, the heavy 
rain which had fallen during the day of October 15th, 
flooded Girod street, and when the water subsided it must 
have left a thin and slippery coating of mud. When 
Daure’s testimony was given it was generally disbelieved ; 
so tests were made, on a pefectly dry day, however. One 
gentleman walked over Daure’s identical course in a minute 
and a half; a local athlete ran the same track and about three 
hundred feet more in one minute and sixteen and three-fourth 
seconds. Daure’s statement was corroborated by a witness who 
had seen a man run past him ‘at full tilt.” The witness who 
identified Politez as the man whom he had seen fall as he was 
making way from the direction of the shanty, testified that he 
was a block and a half away from the man at the time of his 
fall; that as this man picked himself up, his face was turned 
toward witness for about three seconds, and that he recognized 
his features by the electric light a square beyond; but as this 
witness also swore to Politez’ ‘‘light suit’’ his identification 
may have been correct. Another witness who had spoken to 
Scoffidi as he and Politez were hastening from the direction 
whence the reports of the guns had come, was also just as posi- 
tive that two of the other three men, whom he had seen at that 
time, were Natali and Sunzeri, for whom an unquestionable alibi 
was established. Although Connors, a policeman, had but just 
left Hennessy when the shooting began, and Roe, another police- 
man, was only a few feet from the chief when he was shot, yet 
the State put neither of these witnesses on the stand. When in 
its argument the defense noticed this omission, it was replied, 
‘The State does not wish to make this a police case; ’’ but since 
the State had placed several other policemen on the stand this is 
hardly a satisfactory explanation. 

On the evening of October 15th, a party consisting of Joseph 
P. Macheca, Charles Matranga, James and John Caruso, Rocco 
Geracci, Charles Patorno and Salvador Sunzeri were at the 
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Academy of Music from eight till ten forty-five o’clock; they 
then went directly to Fabacher’s restaurant, where they had a 
jollification till one a. m., at which hour they adjourned to a 
house of prostitution kept by one Fanny Decker. This much 
was clearly proven; unless, then, Hennessy was the victim of a 
conspiracy to which these men were parties, they were clearly in- 
nocent. This ‘* Fabacher party,’’ of whom Macheca and 
Matranga were alone placed on trial, were of an entirely differ- 
ent set from the’ miserable wretches who did the actual shooting, 
being men of means and of position and influence in the Sicilian 
world. Macheca was fifty years old and a native of New 
Orleans. 

Now as to a conspiracy. The new trial in the Provenzano 
case was granted on August 9th. Four witnesses identified 
Macheca as the man who, on August 13th, after examining the 
shanty from which Hennessy was shot, rented the front room, 
then vacant, for a period of three months, there and then pay- 
ing the first month’s rent in advance. When asked in whose 
name the receipt should be made — for he was unknown in that 
locality — he had replied, after a moment’s thinking, ‘ Peter 
Johnson ;’’ the landlady remarked to him that that was not an 
Italian name, whereupon he replied that he was not, renting the 
place for himself, but for a friend. When Monasterio was ar- 
rested, the following receipt was found upon his person, ‘* New 
Orleans, 13th of August, 1890. Received from Mr. P. Johnson 
the sum of $3.00. Received payment. PP. Peterson ;’’ and this 
receipt was identified as the one given Macheca on the date therein 
recited. Monasterio was not placed on the stand by the defense 
to show from whom he had gotten this receipt. And during the 
trial not one of the accused took the stand, for any purpose. 

On the second day of the trial Politez created great excitement 
and commotion in the court room, beating his breast and gesticu- 
lating wildly. It was found that he wished an interpreter, but re- 
fused to accept the services of any of his fellow-accused. It 
turned out that he had something to say to the judge. Court was 
adjourned. Politez, his interpreter, a stenographer, counsel for 
each side, and the judge, retired to the judge’s private office ; atthe 
expiration of twenty minutes, the whole party returned to the 


XUM 


THE NEW ORLEANS MAFIA CASE. 425 


court room, when counsel for defendants filed it of record that 
they retired from Politez’ case. According to the then news- 
paper report, * Politez’ confession ’’ was that before the mur- 
der three meetings had been held in three several places, at the 
last of which meetings money had been divided among the men 
and it was decided who should do the killing; that he did not 
say who had distributed the money nor who had been selected, 
but that he did say that some of the prisoners — which ones he 
did not disclose, — were connected with the killing. 

Several witnesses testified that Macheca had held threatening 
language against Hennessy, charging him with meddling in the 
Provenzano case in behalf of the accused. 

Fannie Decker’s testimony was that Macheca, Matranga and 
four other Italians, whom she did not know, came to her house 
about 2a.m. October 16th ; that she conversed with Macheca only, 
but that the whole party bought wine liberally ; that Macheca had 
remarked that people knew where he and his friends were, saying 
that he had come to her house for that purpose. She said to him, 
‘It is too bad about poor Dave’s being murdered.’’ He replied, 
‘We are enemies of Dave, and for that reason we want people 
to know where we are, and therefore we went to the theater, 
then to Fabacher’s, then to see you.’’ While they were at 
Fabacher’s Hennessy was killed. The piano player at this 
bagnio testified that the party was much excited. Orders having 
been received from the central station to shadow this party, two 
policemen drove in a cab to a spot very near Macheca’s house. 
Aftera while, Machecaand James Caruso came along. Whenthese 
two reached Macheca’s door, he shook hands with Caruso and said, 
** Good night, Jim; I am much obliged to you ; I am only sorry 
they did not do that son —— up right there.’’ Both officers tes- 
tified to this. ; 

Murray, a newspaper reporter, testified: ‘* Mantranga said the 
police were not working up the Mantranga case (7. e., against the 
Provenzanos) as they should, and that he had something to tell 
me in a day or two, that would be surprising, but that he must 
first see Macheca.”’ 

On October 18th, Macheca had made a statement, published 
in the newspapers, and filed in evidence, the substance thereof 
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being that he and Hennessy had had a heated quarrel in reference 
to Hennessy’s alleged conduct in the Provenzano case; during 
the altercation the chief had called him a d —n liar, and the up. 
shot was that he and Hennessy ceased to be on speaking terms; 
and he stated further that he did not believe Hennessy when he 
(Hennessy ) denied helping the Provenzanos. 

It was also proved that Matranga, Geracci, Sunzeri, Scoffidi 
and Monasterio had all moved from their former residences and 
taken up their abode in the vicinity of Hennessy’s house, some 
time during August and September. 

During the trial rumors of attempts to bribe men summoned 
as talesmen were rife, one man asserting that $3,000 had been 
offered him. These rumors the grand jury investigated, and the 
result was that three indictments were found against two persons 
for attempted bribery of three tulesmen on February 23d and 
24th; and since the trial two other persons have been indicted 
for similar offenses. While the case was going on, the negro 
Poole, a witness for the State, who had identified several of the 
accused, reported to the newspapers that two men had tried to 
threaten him out of giving his testimony. 

During the progress of the trial Politez gave the court a great 
deal of trouble, raving and crying out and becoming very vio- 
lent. Once he tried to leap out of the dock on the second story, 
thrusting his hands through the glass window-panes. 

On the second day of the trial, the date of his ‘* confession,” 
his attorneys having abandoned him, court took a recess so as to 
secure counsel forhim. Chas. J. Theard was appointed, and the 
case went on. On the fifth day of the trial Politez completely 
blocked the proceedings; he became so violent that the trial 
could not go on with him, and yet, of course, it could not go on 
without him; he discharged his counsel appointed by the judge. 
Court was then adjourned until next morning at which time the 
city physician was directed to make a report as to Politez’ men- 
tal condition. Examination showed, the physician said, that 
Politez was not insane, but merely laboring under strong mental 
excitement. At the request of this accused the court now ap- 
pointed other counsel to represent him, and during the remainder 
of the trial Politez behaved himself. 
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The case had hardly gotten fairly under way, when very 
ugly rumors were freely circulated about juror Seligman, who 
had been chosen foreman, and it was more than hinted that the 
State should not have accepted him. 

Four lawyers represented the State, five the defendants ; two 
whole days were consumed in argument. Judge Baker’s charge 
was thirty minutes in the reading; he instructed the jury to ac- 
quit Matranga, and the district attorney abandoned the case 
against Incardona. On Thursday, March 12, at 6:22 p. m., the 
case was given to the jury, and the next afternoon at three 
o’clock the verdict was brought in: Incardona, Matranga, 
Bagnetto, the two Marchesis and Macheca ** not guilty,’’ and as 
to Scoffidi, Politez and Monasterio, a mistrial was entered. 
Never did an enraged people receive a verdict with greater indig- 
nation; the whole town went wild ; on all sides threats of lynch- 
ing were heard. There was no division of opinion as to the 
conduct of the jury; every one cried, ‘* infamous.’’ 

The origin of the affair of March 14th is thus told by one of 
the New Orleans newspapers. Three gentlemen (not named) 
were discussing the verdict just after its rendition, when one of 
the party suggested that each one of them should go quietly to 
work among such of his friends as could be relied upon, in order 
to get up a meeting to be held later in the day, whereat to decide 
upon the proper steps to be taken. Mr. W.S. Parkerson was 
called upon and chosen to head ‘‘a movement to correct the 
failure of justice.’’ At about five o’clock twenty-eight gentlemen 
held a preliminary meeting at Mr. Parkerson’s office; they ad- 
journed to meet later in the evening at a room on Chartres street. 
At this second meeting, attended, it seems, by more than a hun- 
dred gentlemen, the arrangements for the next day’s tragedy 
were made, ‘A call’’ was drawn up and signed by sixty-one 
well-known citizens, men of high standing, which was published 
in all the morning papers of March 14th. This call read: <¢* All 
good citizens are invited to attend a mass meeting on Saturday, 
March 14th, at ten o’clock a. m. at Clay statue, to take steps 
to remedy the failure of justice in the Hennessy case. Come 
prepared for action.”’ 

Before the hour designated the vicinity of Clay statue, which 
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is in the center of Canal street, between the intersection of that 

street by Royal and St. Charles, was densely thronged. Promptly 
at ten o’clock Wm. S. Parkerson, Walter D. Denegre and John 
C. Wickliffe, all lawyers, assembled at the pedestal of the statue, 
Mr. Parkerson was the first speaker; he said: ** Affairs have 
reached such a crisis that when men living in an organized and 
civilized community, finding their laws fruitless and ineffective, 
are forced to protect themselves. When the courts fail the 
people must act! What protection, or assurance of protection, 
is there left us, when the very head of our police department — 
our chief of police — is assassinated —in our very midst by the 
Mafia society, and his assassins again turned loose on the com- 
munity? The time has come for the people of New Orleans to 
say whether they are going to stand these outrages by organized 
bands of assassins; for the people to say whether they shall 
permit it to continue. I ask you to consider this fairly. Are 
you going to let it continue? Will every man here follow me, 
and see the murder of D. C. Hennessy vindicated? Are there 
men enough here to set aside the verdict of that infamous jury? 
every one of whom is a perjurer and scoundrel.’’ He concluded 
by denouncing O’Malley. Denegre and Wickliffe followed in 
the same strain. The meeting broke up at 10:15, and ten 
minutes later the assault on the parish prison, a mile away, was 
made. 

A guard was first thrown around the prison in order to pre- 
vent any escape ; then the most feasible point at which to effect 
an entrance was sought for; this was found to be a door on 
Treme street, which at last yielded to the blows of ax and bat- 
tering ram. When the door fell in Wickliffe and three others 
guarded the openings, and allowed no one to enter until his 
weapon was examined. Mr. Wickliffe now spoke in the same 
tenor that he had spoken at Clay statue, adding, however, that 
the boy Marchesi was too young to hang, and that they must not 
harm the men who had not been givena trial, nor those two whom 
the State had said there was no evidence against — Matranga and 
Incardona. The keys were demanded, ‘‘ which were promptly 
handed over.”’ The Italians besought the keeper to give them 
the freedom of the prison, that they might seek out hiding- 


THE NEW ORLEANS MAFIA CASE. 429 


places ; the prayer was granted. Macheca, Scoffidi and old Mar- 
chesi hid together and were shot together by one squad; Rocco 
Geracci, Monasterio, Chas. Trahina, James Caruso, Frank 
Romero, Loretto Comitez, and Bagnetto, sought refuge in the 
woman’s department, and here they were found by another squad, 
and all save Bagnetto, shot to death, — he was taken out and 
hanged on a tree in front of the prison. Politez was discovered 
beneath a flight of stairs, dragged out, hanged to a lamp-post, 
and shot. By eleven o'clock it was all over; Parkerson came out 
of the prison, addressed the multitude, and it quietly dispersed. 

Let us see what had been done. The boy, Matranga and In- 
cardona had not been touched, but Geracci, Trahina, James 
Caruso, Romero and Comitez had never had a trial, at least ina 
court of justice; there had been a mistrial as to Scoffidi, Monas- 
terio and Politez. Nowithstanding the fact that on Friday even- 
ing the town was in a perfect frenzy of excitement and that threats 
of lynching were freely indulged in; notwithstanding the fact that 
the call, the meaning whereof no one could fail to understand, 
appeared in all the Saturday morning papers several hours before 
the attack on the prison, the sheriff made no motion either to 
protect his prisoners, or to remove them to a place of safety. 

On Monday, March 16th, the district attorney entered a nolle 
pros. in the case of Incardona, Natali, Matranga and the boy 
Marchesi, leaving still in prison (but now out on bail) for trial 
Sunzeri, Poitza, John Caruso and Patorno. 

Since the writing of this article two reports have been made, 
one by the grand jury, and one by the committee of fifty; these 
are important and practically close the history of the Mafia 
ease. On March 17th, Judge Marr had instructed the grand 
jury to investigate the ** deplorable tragedy which terminated in 
the death of eleven persons, prisoners in the custody of the law.’’ 
On May 5th, via obedience to the judge’s charge, a very volu- 
minous report was handed in, the substance whereof is that ** with- 
out his (7. e., O’Malley’s) assiduous and corrupting influence we 
believe the verdict would have been radically different, and as a 
natural consequence, the tragic occurrence of the 14th of March 
last, never would have been recorded ;’’ that the killing of the 
prisoners was the result of ‘*a spontaneous uprising of the 
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people’’ against the Mafia ; and that ** the thorough examination 
of the subject has failed to disclose the necessary facts to justify 
this grand jury in presenting indictments.’’ On May 14th, 
the committee of fifty made its final report to the city coun. 
cil. After reciting that during the last twenty years ‘ scores of 
murders and assassinations have been committed in this city 
when the law has been powerless to bring the perpetrators to 
justice,’’ after detailing the crimes ofthe Mafia, and its methods, 
the committee say: ‘‘ The only radical remedy which suggests 
itself to us is the entire prohibition of immigration from Sicily 
and Jower Italy.’’ In an interview published May 14th, the 
Italian Consul states that on the day after the killing at the 
parish prison a dozen or more Italians called at the Consulate 
and announced their intention to assassinate the mayor and 
every one of the leaders in the affair of the day before, and the 
Signor affirms that, but for his advice and counsel, the visitors 
would certainly have carried out their threats. 

There is absolutely no room to doubt the sincerity and the 
rectitude of purpose of those who enacted the tragedy. Among 
the leaders there was present not one member of the 
rough element. It was a movement conceived by gentlemen, 
and carried out by gentlemen,—men who were led by what 
they conceived a solemn and terrible public duty, and who 
were willing, in furtherance of what they thought the public 
safety demanded, to undertake the performance of a most pain- 
ful and revolting task. Every exchange,and commercial body 
in New Orleans, on March 14th, indorsed what had been done 
that morning. Many of the signers of the call are among my 
own personal friends; with some of them I am connected by 
the ties of a long and intimate friendship; and thus I know the 
purity of their intentions, and must believe that the public danger 
which they sought to avert was a grim reality. 

Beside a knowledge of the character of those who led the 
movement, there is a further ground that must induce every 
reasonable mind to believe that the Mafia was a great and immi- 
nent danger: the well-known systematic bribery of legislators, 
long practiced by the Louisiana State Lottery company with 
perfect impunity, leaves little room for the belief, that the sus- 
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pected bribery of jurors by some miserable wretches, on trial for 
their lives, could alone have stirred up the people ‘*to such a 
sudden flood of mutiny.’’ 

How far is applicable to this case the oft-quoted saying of 
Tiberius: ** Atgui ne corporis quidem morbos veteres et diu 
auctos nisi per dura et aspera coérceas,’’ must be decided by 
others ; my sole purpose has been to present a perfectly true 
and impartial history of the Mafia case, and to follow to the 
letter Othello’s wish : 


‘When you shall these unlucky deeds relate, 
*¢ Speak of me as I am; nothing extenuate, 
‘*Nor set down aught in malice.’’ 


Rost. H. Marr, Jr. 
New ORLEANS. 
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NOTES. 


Pror. CuristopHer G. Trepeman. — Prof. Christopher G. Tiedeman, 
of the faculty of law of the University of Missouri, has resigned 
his chair in that university, and has accepted a chair in the law faculty 
of the University of New York. This promotion was in every way 
deserved. Prof. Tiedeman had a good foundation, in an education at 
one of the German universities, and has improved it by incessant study 
and labor. He has written several high-grade works on the law. He 
is an agreeable lecturer to students and is always popular with them. 


Lavy Law Grapvuates. —The University of New York has issued 
certificates to twelve so-called graduates in law, all of whom are ladies. 
These certificates were issued at the expiration of a course of one 
year. The regular law course for men is three years. This study was 
therefore not intended to graduate the young ladies as lawyers, but 
was rather intended to give them a certain amount of law knowledge, 
which would broaden their understandings and ornament them, so to 
speak. We.submit that the whole thing is more of a travesty than 
otherwise. If the young ladies are to be lawyers, they should go into 
the class with the young men, and go through the full course with them, 
and receive their diplomas with them, provided they can pass the 
necessary examination. Experience proves that they will go through 
the course and pass the examination just as well as the young men. It 
is said that the course which these women have taken has covered the 
entire elementary groundwork of law, and has also gone into many of 
the higher branches. The examining committee were Noah Davis, 
Vice-Chancellor McCracken and Mr. Rudolph Dulon. The class was 
questioned with great closeness, the examination being as rigid as that 
through which the ordinary candidate for admission to the bar is put. 
When it was finished, and the twelve who had presented themselves 
were passed, ex-Judge Davis made along speech. Among other things 
he said: ‘‘I have examined many young men for admission to the bar, 
and I must say that I have never seen any thing like the intelligence 
and knowledge of the law which this class has displayed.’’ 
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Tue Summary DismissaL or Jupces.— We are glad to find that there 
isone law journal which unites with us in the protests which we have 
frequently made against the summary dismissal by the executive of 
judges. Our protests have been directed against the removal of terri- 
torial judges, which we have always contended has taken place in clear 
defiance of the law. Now, the New Jersey Law Journal swells the 
chorus, by denouncing the summary dismissal of all the judges of the 
city district courts of that State, which took place on the 31st of March. 
Our contemporary pronounces it the greatest indignity that has ever 
been done to the judiciary of that State by the legislature. ‘The fact 
that the act of tyranny was performed by a body of men, instead of 
being performed by one man, does not make it any the less tyrannical 
or opprobrious. We quite agree with our contemporary in the state- 
ment thatit was ‘‘ a direct personal insult to the judges, and a tyran- 
nical interference by the legislature with an important branch of the 
judiciary.’’? What renders it more infamous is the fact that it seems to 
have been dictated entirely by political reasons. 


A Scuems TO Propuce Unirorm State Lecistation.—The legislature 
of New York has established a commission to devise means of promot- 
ing uniformity of legislation throughout the United States. The com- 
missioners consist of Messrs. Henry R. Beekman and William L. Snyder, 
of the city of New York, and Irving Browne, editor of the Albany 
Law Journal. They have made their first report to the legislature, the 
substance of which is that the desired result can only be attained by 
the concurrence of State action, and that an attempt to attain it by 
structural changes in our government, through an amendment of the 
Federal constitution, is not practicable. Two or three other States have 
taken similar steps, and it is believed that the action of the State of 
New York will lead to an effort at a general concurrence of State legis- 
lation, with a view of accomplishing this greatly desired end. In the 
meantime it ought to be kept before the public, and especially before 
professional men, that Congress has never exhausted its powers in 
this regard. It is entirely competent for Congress to enact a code of 
interstate commerce which shall be coextensive with the whole 
Union and binding upon State as well as Federal judicatures ; and yet 
this power has never been valled into requisition, except in one or two 
particulars. We especially need the enactment of a Federal law of 
common carriers and of commercial paper. The subject of railway 


transportation is altogether too large to be dealt with by the several 
States. 
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Sunpay Laws — Works or Necessiry.— The Supreme Court of 
Pennsylvania has racked its great brain upon the question what is a 
work of necessity within the meaning cf a Sunday law, and has come 
to the conclusion that the employment of a barber on that day is not 
such a work. A man must shave on Saturday night, thereby violating 
the real Mosiac command — for Saturday is the Jewish Sabbath, and 
not the Christian Sunday. He must, therefore, elect to violate the law 
of God by shaving on Saturday, or else violate the law of man by shay- 
ing or getting shaved on Sunday, or else go to church unshaved. The 
St. Louis Court of Appeals, in a recent unreported opinion delivered 
by Biggs, J., has taken a more liberal view of the question, holding 
that where a young gentleman took a railway train to see his lady love 
on Sunday in a distant city, and missed the train while in a restaurant 
getting his breakfast, the act of sending a telegram to her, explaining 
the cause of his delay, was a work of necessity. The court proceeded 
upon the idea that there is such a thing as a moral or social necessity, 
and took a just view that what ordinary men of correct moral impulses 
would regard to be necessary under the circumstances is a necessity 
within the meaning of such a statute.! Think of the suffering which 
the failure to send such a telegram might entail upon the young lady! 
They might be engaged, and she might feel even more solicitous than 
a wife would feel under the same circumstances. She might imagine 
him chewed up in a railway accident, or charred to a crisp by the inev- 
itable coal stove. 


ENFORCEMENT OF OUR ImmiGRration Laws. — Our recent difficulty with 
Italy will have one beneficial effect in the more efficient enforcement of 
our immigration laws, and possibly in the enacting of a still more 
stringent law designed to keep out undesirable immigrants. The New 
Orleans grand jury, in their report upon the Mafia trial and massacre, 
refer to the fact that so high an authority as the Italian Consul in that 
city (Senior Corte) in his sworn statement before the grand jury, 
charged that nine Italians were recently landed from the steamer Entella 
whose names were not on the passenger list. Our country has long 
been the dumping ground of the criminal classes of Europe, and some 
of the governments of Europe have habitually transported to this coun- 
try undesirable subjects ; some of them banished for the commission of 
crime. Our country has been greatly benefited by the migrations 
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which we have received from the north of Europe, and especially from 
Scandinavia, Great Britain and Germany, the home of the original 
stock ; and we have also received some desirable immigrants from the 
south of Europe. Butif we could repel in toto the vomitings of the 
Straits of Gibraltar it would be a God-send. A rupture with Italy 
would be worth the expense and worry, if it would produce this effect 
alone. 


Tue Lovutstana LOTTERY AND THE FREEDOM OF THE Press. — We 
acknowledge a copy of the able argument of Hon. Hannis Taylor, of 
_ Alabama, submitted to the Supreme Court of the United States in the 
case of Rapier, Publisher of the Mobile Register, indicted for violating 
the law prohibiting the sending of lottery advertisements and drawings 
through the mails. It is to be regretted that the Supreme Court of the 
United States was obliged to adjourn before disposing of the case ; but 
we cannot entertain a doubt upon the question what their decision of 
it will be. In the refusal of the United States to allow its mails to be- 
come the vehicle for the conveyance of lottery advertisements and in- 
formation of lottery drawings, we think the greatest stretch of the 
imagination will fail to-see any check upon the liberty of the press, or 
upon the right of free discussion through the press. That lottery, 
though legalized in Louisiana, is intrinsically immoral and corrupt, and 
is illegal under the laws of every other State of the Union. In Missouri 
the selling of lottery tickets is a felony, and one person has been sent 
to the penitentiary for that offense; the corpus delicti being the selling 
of tickets of the Louisiana State lottery. No government is obliged 
to allow its mails to be used for the purpose of conveying printed 
matter which tends to prejudice of its citizens. A just mind will see 
in the statute nothing more than a necessary and proper police regula- 
tion. It is greatly to be regretted that its passage was so long delayed. 
We go further: We say that the Louisiana State lottery is a national 
nuisance, and we deny the right of any one State to establish within its 
borders a nuisance the stench of which shall extend to the boundaries 
of the whole Union. If there is no power in the general government to 
suppress such a nuisance, the power ought to be conferred by a con- 
stitutional amendment. The money of the poor in all parts of the 
Union has been drained to swell that bloated and corrupt establishment, 
until it has acquired such a capital as to enable it to corrupt legislation 
and to perpetuate its existence in Louisiana. A recent decision of the 
Supreme Court of that State, rendered by a bare majority of the five 
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judges, will result in the submission to the people of the question 
whether its franchises shall be perpetuated. With the power of corrup- 
tion which its enormous capital places in its hands and the unscrupu- 
lous purposes on the part of its managers to use that power in any way 
necessary to accomplish the desired end, there is not the slightest doubt 
that the vote will be in favor of perpetuating the nuisance. No one 
acquainted with the character of the inhabitants of Louisiana can have 
any encouragement that sufficient moral force can be gathered up to 
prevent this result. Even the white vote will be divided ; and the negro 
vote, stolid, besotted and chiefly purchasable, will go almost unani- 
mously in favor of the lottery. 


A Lapor-Savine Macnine ror THE LAwyer’s Orrice. — We hope 
that our readers will not get an idea that this paragraph is a paid ad- 
vertisement. One of the editors of this Review has had in his office for 
nearly a year, a machine called the phonograph, invented, as is well 
known, and perfected by the wizard of Menlo Park, Mr. Edison; and 
during a partof that time he has had in constant use two of those useful 
and labor-saving machines. Many of the editorial ‘* Notes,’’ ‘* Notes 
of Recent Decisions’’ and ‘‘ Book Reviews,’’ which have appeared in 
several past numbers of this magazine, have been dictated on one of 
those machines, and afterwards transcribed by a type-writer of no more 
than ordinary skill and capacity. Prior to calling in the aid of the 
phonograph, the writer of this paragraph had, for many years, done 
all his literary work and correspondence by the aid of stenographers. 
He is now able to say that Edison’s phonograph equals in accuracy any 
stenographer that has ever put pencil to paper, provided the person 
who uses the machine delivers his record accurately to the cylinder, — 
that is to say, dictates clearly and distinctly. But it would be difficult, 
notwithstanding this, to balance the relative advantages and disadvan- 
tages of the stenographer and the phonograph. The phonograph is 
not subject to the ordinary infirmities of human flesh. It does not get 
sick, or get intoxicated, or go a fishing, or otherwise disappear and 
disappoint you when you want it most. Itis always there, and gener- 
ally ready for use. Nor does it tire out. If you are in an emergency 
and under a pressure, it will work as long as you can, and without 
grumbling. Butit is a delicate instrument, and sometimes it gets out 
of order; and then you have to wait (unless you have two of them) 
until you can telephone to the main office, and until they can send a 
young man out to‘make the necessary repairs. This does not often 
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happen, but when it does happen it sometimes affords annoyance. 
To avoid this, one who has a considerable amount of work to be done 
should have two of the machines in his office or library. This state- 
ment shows that the phonograph cannot be successfully used at a place 
remote from the main office, except by one who is sufficiently expert to 
keep it in repair. A man who has always been in the habit of writing 
every thing out with his own fingers, who has spent half of his strength 
in making saw-teeth on paper, — does not readily take to the use of a 
stenographer, and especially at an advanced period of life. So, a 
man who once gets used to dictating to a stenographer does not readily 
change to a phonograph, especially if he is an old man and if his habits 
have become a little fixed. But when he has once changed and inured 
himself to the change, he will find that it is just as natural to him to 
think and talk to the little revolving cylinder as to think and talk across 
the table to the intellegent and bright-eyed stenographer. He will 
learn that some points are necessary tu be attended to in dictating to 
the phonograph, which he has been accustomed to neglect in dictating 
tothe stenographer. The phonograph does not take distinctly the two 
letters f and s, and it sometimes confuses p and band k andg with each 
other. All these things may be overcome hy careful and distinct dic. 
tation. In dictating names, unless they areordinary names like Smith, 
Johnson, etc., the ‘‘ dictator ’’ should spell them out carefully. A 
lawyer in dictating a brief should never omit to spell out carefully the 
names of the cases he cites. The cost of each machine, with battery, 
cylinders and outfit, will foot up to about a hundred dollars a year. 
On the whole, we feel that we are doing our readers a service to com: 
mend to them this useful machine ; and we add that we make the Mis- 
souri Phonograph Company no charge for this notice, although it is, 
like ourselves, a corporation, and (what we are not), ‘‘ bloated.’’ 


APPROPRIATED FROM OUR EsTEEMED ConTEMPoRARIES. —The weather 
is getting warm, and a feeling of lassitude is stealing over the learned 
editors, such as induces them to reach about with their very faithful 
scissors, for something wherewith to fill up— something which will 
keep their learned readers in such good humor that they will not realize 
wherein they have been defrauded. In former summers, in this dump- 
ing and filling in, we frankly confessed our inability to state from 
whose premises we had obtained the materials, by setting up a sign- 
post entitled ‘‘ Stolen from Thieves.’’ But a learned subscriber in 
Ducktown, Tennessee, has written to us to say that that expression, as 
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well as another expression which we once inadvertently used some yearg 
ago,— ‘Hair on the end of a man’s nose,’’ — was esteemed by our 
polite readers in Ducktown as being very much out of taste. We fear 
also that our esteemed contemporaries the Albany Law Journal and 
the Green Bag may take exceptions to it, though it may possibly meet 
with the approval of ‘‘ Bailey of Mecklenburg.’’ We have therefore 
concluded to hang out the sign which appears at the head of this 
‘** Note,’’ expressive of our inability or disinclination to give the name 
of the authors of all of the following paragraphs, or to vouch for the 
autienticity of those which we do give, and of our entire willingness to 
shoulder the responsibility ourselves, — especially of any thing which 
our readers find appetizing. 

Seven of the supposed-to-be sharpest and wisest lawyers in the coun- 
try have made wills, passed away, and the said wills have been broken 
all to flinders by heirs and other lawyers. Anignorant Missouri farmer 
wrote his will in four lines on a slate, and it stood three lawsuits and 
ten lawyers. — Chicago Mail. - - - + Magistrate (to prosecu- 
cutor). ‘‘And where did you say you caught the prisoner with 
your pig?’’? Prosecutor. ‘* At the bridge, about two miles from my 
house. He was carrying it.’’ Magistrate (to prisoner). Well, what 
have you to say?’’ Prisoner. ‘‘ Oh, your Honor, it was only a joke.” 
Magistrate. ‘*V'll give you six months— because you carried that 
joke too far.’’—Fliegende Blaetier. - - = - North Carolian 
is a famous State for complaints of disturbance of religious wor- 
ship, and of nuisance caused by singing. Two very recent cases 
reiterate this sensitiveness. In State v. Kirby the jury specially 
found that defendant engaged in a fight near a church during public 
worship ; that some one announced that fact in the church, whereupon 
the congregation ran out ; and that the congregation, while in the church, 
could not hear the fight. Held, that defendant was not guilty of dis- 
turbing public worship. In State v. Roseman it was held that a fine of 
$100 is not excessive, where it appears that the prisoner having re- 
fused to stop her singing, which greatly annoyed the sick wife of the 
jailer, he severely and cruelly beat her with a horsewhip. We would 
counsel the Wagner operatic companies not to go to North Carolina. — 
Albany L. J. - - - ~ We are glad to learn that the manners of 
our neighbors across the river are to be improved. The Journal 
announces that ‘the Greenbush polite bill was ordered to a 
third reading in the Assembly.’””—Jbid. - - - - Having re- 
cent occasion to make a reluctant visit to the cavern in which 
the Assembly of this State transacts business, and being there herded 
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in the lobby with a crowd of others of the sovereign people waiting for 
their servants to get time to wait on them, we experienced some sur- 
prises. Our first surprise was at the devout demeanor of the legislators 
during prayers. It was as touching as that of the pious brigands in 
Fra Diavolo, who, finding their victim at her devotions, fall on their 
knees and count their beads and utter their mechanical petitions. Our 
next surprise was at the acoustic properties of the chamber, which we 
found admirable, because the only sound that was consecutively and 
intelligently audible was the noise of the speaker’s gavel. Some stray 
words of orators came to our ears — words in such case made and pro- 
vided — ‘‘ relief of my people,’’ ‘‘my constituents,’’ ‘‘ demagogue,”’ 
“obstructive policy,”’ ‘‘ taxes,’’ ‘‘point of order,’’ ‘‘ personal privi- 
lege”? and Mr. Speaker.’” An orator of a hayseedy appearance 
roared himself hoarse in a few minutes, and shook a convulsive fore- 
finger at nothing. But the one persistent, untiring and intelligible 
sound was the whack of the gavel. This isas itshould be. Speeches 
there are not listened to by anybody, except the reporters, who receive 
them with more or less inattention, and publish versions marked by 
more or less inaccuracy. The third surprise was at the Pickwickian 
nature of the disagreements on the floor. We know that lawyers are 
arrant humbugs when they abuse one another in court, and that they 
are all the time winking at one another like the augursin ancient Rome, 
but we were not before aware of the intrinsically harmless character of 
these political personalities. For example, a legislator of the name of 
Fish gave the speaker some ‘‘ back talk,’’ and the latter declared him 
out of order, and charged him to ‘* take water,’’ whereat Fish, growing 
defiant, was threatened with the sergeant-at-arms, and then dove into 
his proper place. When he next rises to the surface he briags with him, 
on behalf of the ‘‘ outraged minority,’’ a portrait of the speaker, which 
he presents to that tyrannical person, accompanied by assurances of 
their highest regard. Then when the legislature adjourn, such public 
present-giving of diamonds and watches and plate and money, etc., and 
such overwhelming surprise and breaking down with emotion on the 
part of the recipients! How pleasant ’tis to see assemblymen agree! 
We fear these legislators bearing presents, as Laocoon feared the Greeks 
in similar circumstances. The legal editor has much to be grateful for, 
but for nothing is he more grateful than that he is completely innocent 
of politics and party pretenses. — Ibid. - - - - The Green Bag 
heads its column which corresponds to this, ‘‘ Facetie.’’ Is it necessary 
to label a horse in order that we may know what it is when we see 
it? Some of those things could make a Theosophist laugh when 
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cognized on the other side of the world, — as witness the following: — 
The jury brought in a verdict of ‘‘ Not guilty.’"” The judge said 
admonishingly to the prisoner: ‘‘ After this you ought to keep away 
from bad company.’’ ‘‘ Yes, your honor, you will not see me here 
again inahurry.’”” - - - - A couple of lawyers engaged ina case 
were recently discussing the issue. ‘‘ At all events,’’ said the younger 
and more enthusiastic, ‘‘ we have justice on our side.’” To which the 
older and warier replied, ‘‘ Quite true; but what we want is the chief- 
justice on our side.” - - - - ‘*What do you think?’’ said a 
New Jersey widow, ‘‘ Sheriff Prince has been after me.’’ ‘‘ Well,’’ re- 
plied her female friend, ‘‘ he is a very fine man.’’ ‘‘ But he says he 
has an attachment for me,”’ replied the widow. ‘‘ Well, I have long 
suspected he was attached to you, my dear.’’ ‘ But you don’t under- 
stand, —he says I must go to court.” ‘Oh! that’s quite another 
affair, my child; don’t you go so far as that, —it is his place to come 
and court you.’”” - - - - Ina trial where the counsel for the de- 
fense was attempting to get a murderer off on a plea of insanity, an 
old physician, who was a witness, was asked: ‘‘ Where shall the line 
be drawn between mental and moral insanity?’’ ‘* Well,’’ deliber- 
ately answered the old doctor, — ‘‘ well, I think the line should usually 
be drawn around the neck.”” - - - = JIndignant Client (with 
lawyer’s bill in his hand). Sir, this charge is outrageous! Lawyer. 
Well, so was the charge against which I defended you. - - - - 
We give below a few odd names of cases, and, parenthetically, some 
thoughts suggested by them. Cockson v. Cock, Cro. Jac. 125. (Very 
unfilial.) Gold v. Death, Hobart, 927. (An ancient but futile strug- 
gle.) Beak v. Beak, 2 Swand, 627. (A sharp encounter.) Slack v. 
Sharp, 8 Ad. & E. 36. (Can plaintiff recover?) Onions v. Cheese, 
Lutwyche, 530. (We should think they would disagree.) Common- 
wealth v. 14 Hogs, 10S. & R. 303. (Mean! Take one of your size.) 
Succession of Beer, 12 La. Ann. 698. (Estate in liquidation?) Gul- 
lett v. Gullett, 25 Ind. 337. (Naturally follows ‘‘ Succession of Beer.”’) 
Funk v. Venus & Ex’rs of Venus, 3 Pa. (We have heard of her, but 
never of them.) Shirtz v. Shirtz, 5 Watts, 255. (This encounter was 
to be expected.) Beer v. Hooper, 32 Miss. 246. (Defendant can re- 
strain plaintiff.) 651 Chests of Tea v. United States, 1 Paine, 499. 
(The worm will turn; was this the Boston tea?) Estate of Physic, 2 
Phill. Pa. 278. (Evidently needed administering.) Matter of Pie, 
Abb. Pr. R. 409. (This estate must have cut up well.) Happy’s 
Will, 4 Bibb. 553. (We have heard that he ‘‘ died happy,’’ but never 
before that he left a will.) Pancake v. Harris, 10S. & R. 109. (There 
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was probably nothing left of plaintiff at the end of this trial.) — Green 
Bag. - - - ~ De mihimis non curat lex is a beneficial maxim of 
the law, out of which grows the common doctrine of idem sonans. But 
in the recent case of Griffith v. State, in Alabama, the defendant, con- 
victed of murder, got a new chance of life by reason of the omission 
of three letters from one word of the indictment, two of which were 
silent. The indictment charged ‘‘ malice aforethou,’’ instead of ‘* mal- 
ice aforethought.’’— Albany Law Journal. - - - - Theotherday 
a juror noticed a brother juryman sitting next him having a quiet doze. 
He nudged the sleepy man, and whispered: ‘‘ Do you understand the 
judge’s charge?’’ ‘‘What?’’ the drowsy juror, waking up with a 
start—‘‘ what? He don’t charge us any thing for that, does he? I 
thought that we were going to get pay.”” - - - - There is some- 
thing Gilbertian in the decision of a New York judge in the tunnel dis- 
aster case, that though, as directors, the New Haven officials may have 
committed a misdemeanor, as individuals they are blameless. In fact, 
following this simple reasoning, it is clear to the dullest that the real 
responsibility for the accident lies with the car stove, which manifestly 
exceeded its authority in roasting the passengers, when it had been en- 
gaged expressly to warm them. nd, then, if the victims had simply 
suffered as patrons of the road and not as individuals, clearly no 
fatality could have occurred. — Baltimore American. - - - 
A judge, delivering a charge to a jury, said: ‘‘ Gentlemen, you have 
heard the evidence. The indictment charges the prisoner with stealing 
apig. This offense seems to be becoming a common one. The time 
has come when it must be put a stop to; otherwise, gentleman, none of 
you will be safe.” - - - - ‘*Madam,’’ said the judge sternly, 
** you must answer the question. Whatis your age?’’ ‘I was born 
the same year your honor was. That would make me about —’’ ‘ It 
isn’t necessary you should go into particulars, madam,’’ interposed 
the judge, stiffly, ‘‘ Gentlemen, have you any further use for this 
witness? You may step down, madam.’’ - - - - ‘* Gentlemen of 
the jury,’ said a Minnesota judge. determined to assist the jury, 
‘‘murder is where a man is murderously killed. The killer in such 
acaseis a murderer. Now, murder by poison is just as much murder 
as murder with a gun, pistol or knife. It is the simple act of murder- 
ing that constitutes murder in the eyes of the law. Don’t let the idea 
of murder and manslaughter confound you. Murder is one thing, 
manslaughter is quite another.’”” - - - - Amiller had his neighbor 
arrested upon the charge of stealing wheat from his mill, but being 
unable to substantiate the charge by proof, the court adjudged that the 
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miller should make an apology to the accused. ‘‘ Well,’’ sayshe, “T] 
have had you arrested for stealing my wheat. I can’t prove it, and 
am sorry for it.” - - - - When practicing at the bar, the late 
Baron Dowse had to deal with a case in which certain pigs had been 
injured in a fire on board a steamer. ‘Gentlemen of the jury,’’ he 
said, ‘‘ it was a rash act on the part of the owners (of the steamer) to 
allow these pigs to be lost, but to allow them to be roasted wasa 
rasher.”” - - - - Judge(to prisoner). You have been found guilty 
of meeting the plaintiff in a lonely street, knocking him down, and rob- 
bing him of every thing except a valuable gold watch which he had with 
him. What have you to say? Prisoner. Had he a gold watch with 


him at the time? Judge. Certainly. Prisoner. Then I put ina plea 
of insanity. : 


Tue Supreme Court or Missourt.— In a late number of the Green 
Bag, Mr. L. C. Krauthoff, of Kansas City, Missouri, has a very read- 
able sketch of the Supreme Court of that State from its earliest begin- 
ning to the present time. It is embellished with portraits of many of 
the judges of that tribunal, gotten up in the excellent style which char- 
acterizes the illustrations of the Green Bag. Mr. Krauthoff has fur- 
nished an interesting historical sketch of the court itself, from which 
it appears that, from the admission of the State into the Union in 1820 
until March 1, 1849, the judges of the Supreme Court were appointed 
by the Governor. The sketch which Mr. Krauthoff gives of the differ- 
ent judges and of their judicial work does not lead us to believe that 
the court was any stronger or abler, or that it commanded the confi- 
dence of the people any more, during the appointive, than during the 
elective period. The judgment of the present writer, not unacquainted 
with the decisions of that court, is that a comparison of those decisions 
rendered during the first twenty-nine years under the appointive system, 
with those which were rendered during the subsequent twenty years 
under the elective system, shows disadvantageously to those which were 
rendered during the appointive period. The early decisions of Missouri 
are very seldom cited at the presenttime in judicial opinions rendered in 
the appellate courts of that State. The inferiority of those early decis- 
ions is no doubt due to a variety of circumstances: the want of edu- 
cation of the bar; the want of law libraries, especially at two of the 
places where the court held its sessions, namely, Jefferson City and St. 
Joseph; and generally the backwardness, in every species of intelli- 


gence and culture, which characterizes the new and backwoods Ameri- 
can communities. 
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As to the character of the judges of that court one will agree on 
most points with the judicious conclusions of Mr. Krauthoff. Con- 
sidering that he is a practitioner in that court, it must be said that he 
has drawn the characters of its existing judges with a more impartial 
hand than might have been expected. But he has been, of course, 
obliged by a species of duress to throw the serious defects of their 
mental characteristics in the background. Of the past judges of that 
court Mr. Krauthoff gives a high rank to Scott; he bestows a eulogy 
upon Napton so extravagant as to lead to the opinion that the sketch 
must have been furnished by some other hand; and he places Leonard 
atthe pinnacle. Our judgment is that Scott was the ablest lawyer that 
ever sat on the Supreme Bench of Missouri, and that he did more to 
place the jurisprudence of that State where it ought to have been 
placed than any judge who has ever occupied a position upon its bench 
of last resort. Napton was a man of culture; he possessed a fine in- 
tellect; he must be accounted a very good judge indeed. He was 
twice appointed and once elected to that bench, with intervals between 
each period of judicial service. But we do not recall any opinion written 
by him which possesses any striking characteristic, and we doubt if he 
rendered any which has had any great influence over the jurisprudence 
of the State. He does not seem to have been adequately laborious in his 
manner of writing opinions. He sometimes dismissed questions on 
which judicial lawyers had spent long periods of time, with the remark 
that they were of no importance; and his great fault was the keeping 
of cases under advisement for too long a time. 

Leonard was a Yankee who killed in a duel a southerner who had 
horsewhipped him, and by that means had shored up his character in 
the public opinion of the Missouri of former days. His reputation as a 
judge is due largely to the fact of his precedent reputation as a lawyer, 
which was very considerable. It is, however, extravagant to say that 
‘*had he written only Whiteside v. Cannon, 23 Mo. 457, and none 
other, he would have been entitled to a place in the very front rank of 
American jurists.’’ That decision merely imported into Missouri the 
English doctrine that a married woman, in making a contract, acts as 
a feme sole in respect to her separate estate within the intendment of 
courts of equity, and that effect may be given to the contract against 
her separate estate so as to make the contract a charge upon it, by a 
proceeding in equity. We doubt whether the jurisprudence of Mis- 
souri ever gained an iota from that decision. The advanced views of 
Judge Black upon this question, as shown by a paper read by him a 
few years ago, before he became a judge of the Supreme Court of Mis- 
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souri, before the bar association of that State, have finally taken shape 
in an act of the legislature of that State placing married women on the 
same footing as men in regard of the power to make and take contracts 
and to sue and to be sued. That is the only sensible view of the ques- 
tion. There can be no half way house between the feudal view and 
the modern view; and Judge Black’s view is the only view which com- 
ports with our present civilization and the habits of thinking of our 
times. 

Of the third period in the jurisprudence of Missouri,— the period 
which may be called the war period,—the two judges who stand out 
in boldest relief are Wagner and Bliss; the rest scarcely deserve men- 
tion — they were respectable, with one or two exceptions — and that is 
all. Gamble was an able lawyer, but he was there for so short a time 
that he left no impression upon the jurisprudence of the State. 
Wagner and Bliss were both able lawyers, and beyond that they had 
no mental resemblance. Wagner was a headstrong, bold, decisive, 
obstinate, rash man,— better fitted to command a division than to pre- 
side as judge of acourt. The slightest opposition excited him to anger, 
and his temper was that of a child. But his strength of intellect was 
great. Questions both of fact and of law were handled by him with great 
vigor of intellect. He went through records with great rapidity; he 
made up his mind quickly; and when he had made up his mind he 
would put his opinion upon paper at one sitting. In fact, most of his 
opinions — the longest of them — were written at a single sitting. It 
was not an uncommon thing for him to sit down, and, with his own pen, 
dash off twenty pages of legal cap before rising, in a uniform hand 
and without any corrections or interlineations. He thought as a judge 
down to the time when he had made up his mind, and after that his 
obstinacy was unyielding. After an opinion was written it was useless 
to file a motion for rehearing; nobody could argue with him after he 
had once come to a result. When that point in his mental processes 
was reached he shut himself up, like a clam in his shell, or repelled at- 
tack like a scorpion: the receptive period was totally past. He had the 
credit of being overbearing in the consultation room. It is said that 
he drove his associate Currier from the bench. And yet, with these 
profound judicial drawbacks, so strong was his hold upon the profes- 
sion, that when he was retired he was retired for political reasons only. 
If his party hud remained in power he would undoubtedly have 
died in the judicial harness; there would have been no thought of re- 
tiring him. Take him all in all, when we consider his opportunities, or 
rather his lack of opportunities for early education, and the surround- 
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ings under which he grew up, we must account him the strongest 
man intrinsically that has ever occupied a seat on that bench. There 
is a lion-like strength in the face of Wagner, which surpasses that of 
any one of the fifteen portraits of the Missouri judges with which this 
excellent sketch in the Green Bag is embellished. 

Bliss, on the other hand, though he was a radical in politics, and had 
served three terms in Congress from the Western Reserve of Ohio, where 
it is needless to add he had been elected because he was an abolition 
agitator, when once upon the bench was a judge in every sense of that 
much abused word. His temperament was entirely judicial. His mind 
was most careful and self-searching. He had a delicate and tender de- 
sire to do justice and right. He was totally devoid of any trace of 
prejudice. In physical health he was very delicate. From his college 
days he had been an invalid. From that time to the day of his death 
he coughed incessantly and expectorated great quantities of pus from 
his lungs; and yet he did not die of tuberculosis. Always delicate, he 
was nevertheless very laborious; and, during the four years of his oc- 
cupaucy of aseat on the Supreme bench or Missouri, he did a large 
amount of work, and that of a high character. While he rendered no 
opinions that were strikingly strong or great, all his judicial work was 
built upon an even line; and that was a high line, like the line of his 
predecessor Scott and of his successor Black. Sometimes, being con- 
vinced after it was too late, that he had written an erroneous opinion 
which had been adopted as the opiuion of the court, he found himself 
the prey of a species of remorse ; and the writer once heard him say, 
long after he had retired from the bench, that he had written opinions 
which he would give a hundred dollars to recall. After retiring from 
the bench, he was the dean of the law school of the State University 
of Missouri until his death, which took place about two years ago. In 
that position he found leisure to write his work upon Code Pleading, 
which has taken high rank as text-book authority. He was influential ; 
and tiough his politics did not comport with those of the surrounding 
community, he was always respected and beloved by the faculty and 
the students. 

In attempting a brief sketch of the former judges of that court who 
stand out above the average, if would be unpardonable to omit the name 
of Elijah H. Norton. He was judge of that court, from 1876 until 
1889. During that period the court was in arrears with its docket be- 
tween three and four years; and there was every reason why every 
member of it should feel it incumbent upon him to do an unusual 
amount of work. The court, however, as a court, considering the 
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character of the cases before it and the fact that it was composed of 
five judges, was always distinguished for the indifferent quantity of 
work which it turned out; and the quality was not of the character to 
compensate for the lack of quantity. Its average was little over three 
hundred cases a year, and its work seldom got beyond three hundred 
and fifty. In the amount of work done, Judge Norton led all the 
others; and it is our humble judgment that he led them all 
in the general quality of this work. He was a strong, con- 
servative and safe judge. In using the word conservative we 
do not mean toimply that he traveled always in the beaten line, 
Whenever he saw clearly that the reason of a rule of law had become 
worn out, and that no particular reasons existed for remitting it to the 
legislature to be there changed, he did not hesitate to concur in the 
movement to dispense with the old rule. He stood very high with the 
bar. His judicial character, whenever it came under discussion, almost 
always elicited favorable comment and seldom drew upon it any criti- 
cism. If he had desired it, he might have served another term by 
merely yielding to the general desire. But he declined but to subject 
his increasing years to the further strain of the labors necessary to dis- 
charge the duties of a judge of an overcrowded appellate court; and 
his mantle fell upon Shepard Barclay, a young and talented lawyer of 
St. Louis, who has not been leng enough in the judicial harness to 
enable us to speak with confidence as to his judicial characteristics. 
Of the other judges of that court it is no disparagement to any to say 
that there are two who stand out in considerable relief above their 
colleagues. Those two are Thomas A. Sherwood and Francis M. Black. 
The second ten- year term of Judge Sherwood is drawing to a close. 
His early opinions did not give very much promise, and were somewhat 
erratic; but he increased in learning and vigor year by year, though his 
judicial temperament did not become more even. Mr. Krauthoff 
characterizes him as a man of genius. In some respects he certainly 
is. Mr. Krauthoff ascribes to him more influence upon the juris- 
prudence of his State than that which has been exerted by any other 
judge. Perhaps, considering the length of his service, this observa- 
tion is just. He is a man of very strong intellect, and he has impressed 
his individuality upon the work of the court during the last eighteen 
years in a marked degree. But he is almost destitute of what may be 
called the judicial temperament. Perhaps in point of fact he is not as 
destitute of it as Wagner was; but his opinions disclose less of it than 
Wagner's opinions did. His opinions abound in strong expressions. 
His intellect seems to be heated, overwrought, and often on a tangent: 
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he seldom seems to travel along upon an even and regular line. The 
jurisprudence of the country is indebted to him for several striking ad- 
ditions to its vocabulary: such as the conception which ascribes to a 
judge, who had not the courage to face a jury and direct a nonsuit, a 
pitiable and lamentable weakness in the dorsal region; such as made 
the statute of jeofails as broad as the universe; and the masterstroke 
of ‘‘the vermiculations of fraud.’’ One singular characteristic of 
Judge Sherwood has been that in criminal cases his tendencies of 
thought have been very strongly in favor of the accused; but perhaps 
this may be ascribed to his inherent love of fair play, and the natural 
sympathy of a generous nature for the man who is down. His 
strongest opinions have been written in equity cases. He goes 
through the form to the substance—through the bark to the core. 
He is not afraid of a writing, or a scroll or a seal. Formality and 
technicality cannot entrench themselves so strongly as to frighten him. 
He punctures ancient shams with unsparing courage. He is not 
frightened at the thought of doing justice. A single illustration of 
this occurs to us at this moment, in the case of Griffith v. Townley, 
69 Mo. 13, — a case presenting a state of facts in which many timid 
and feeble judges would halt on the road to justice. The language of 
the opinion in which the judgment of the court is announced, — ‘* We, 
therefore, in order to do what the very right and justice of the case 
require, reverse the judgment,”’ etc., has the true ring of equity in it. 
The services of Judge Sherwood have been so satisfactory on the 
whole ; the learning and experience which he has acquired have become 
so valuable ; his intellect is everywhere recognized as being so strong,— 
that he will at the expiration of his second term be returned without 
opposition. There will be no more thought of looking about fora 
successor for him than there would have been in the case of Wagner, 
had his political party remained in power. 

Francis M. Black is beyond all question the head and front of the 
Supreme Court of Missouri. He is easily the best judge that has sat 
upon that bench since Bliss left it. He has displayed no meteoric 
traits. He has not flashed into notoriety by any brilliant opinions. He 
has never indulged in extravagant expressions. He has never pro- 
tracted his discussions, or spun out his opinions to a length that makes 
some judicial opinions an attack on the lives of the profession. But, 
since he has been on the bench, he has uniformly done a larger amount 
of the work, by very considerable, than any other judge of the court; 
and no other judge of the court has equalled him in the uniform excel- 
lence of his work, unless it be Judge Norton. We speak of the ability 
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of ajudge. In what does ability consist? We answer that it consists 
in two things: 1. The power to do a given kind of work well; 2. The 
power to do a large amount of it. If Napoleon had won the single 
battle of Rivoli, or the Pyramids, or Austerlitz, he would have been 
universally accounted agreat general. But for nearly eighteen years 
he continued to fight and to win battles, in every clime and under 
every circumstance, from the burning sands of Egypt to he frosts 
of Russia; and he was almost uniformly successful, and most of his 
successes were dazzling in their brilliancy. We judge of his character 
by the aggregate of his work as a captain; and, taking that work all 
in all, we must account him the greatest general that ever drew 
sword or mounted horse. Judged by the same standard, the late 
Justice Miller is the greatest justice that has yet occupied a 
seat on the Supreme Bench of the United States; for he has done a 
greater amount of high-class work than any other that ever occupied a 
seat upon that bench. Marshall’s judicial character will forever remain 
unique, from the fact that during the period of his career the court was 
occupied with the settlement of many of the provisions of the Federal 
Constitution, and in that work he led the rest of the court in a conspic- 
uous degree. Story was diffuse and pedantic in his display of learn- 
ing, and was altogether a very showy judge; but Miller did more 
uniformly strong work than any judge who has occupied a seat upon 
that bench; and next to Miller stands Field. Turning back to the 
Supreme Court of Missouri, it will be found that Black, during the 
eight years of his service on that bench, has written between eighty and 
ninety good, sound, safe and learned opinions each year. Next to him 
in the quantity of work came Norton, and his average was about seventy 
a year. Until Black came upon the bench Norton had long led the 
court in the quantity of work: the average of the other judges was 
about fifty each year. Take the work of Black all in all, it is safe to 
say that no judge has yet occupied a seat upon that bench which com- 
mands and deserves the confidence of the bar in a higher degree. He 
can stay upon that bench as long as he wants to. It is a great sacri- 
fice for such a man to stay there; for there is scarcely a doubt that he 
could make in the practice of his profession three times the salary which 
he there receives, If all the judges of that court bad been equal in 
working capacity to Black, the late constitutional amendment, creating 
a second division of that court and adding two new judges, would have 
been unnecessary. 

A final observation before parting with this subject. The judges of 
the Supreme Court of Missouri have been for many years entirely se- 
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lected from the ranks of one political party. That party has a 
majority on a general judicial election varying from thirty to sixty 
thousand votes. It therefore has the responsibility, in every case of a 
vacancy, of naming the new judge. It is a responsibility which it has 
sometimes fulfilled and sometimes neglected. But the state of public 
opinion is such that whoever it nominates will be elected and with 
scarcely any lagging behind a strict party vote. The observation of 
our Kansas farmer correspondent in a former number that if a yeller 
dog were nominated on the democratic ticket in Missouri and Chief 
Justice Marshall on the republican ticket for the Supreme Bench of that 
State, the yeller dog would be elected by a straight party majority is 
only exaggerated truta. Partisan bigotry has such a hold of the peo- 
ple of Missouri that they have never risen to the conception of selecting 
able lawyers for their judges without regard to their political affilia- 
tions. Immediately across the Mississippi river in Illinois we have the 
example of a people who from their earliest beginning have acted upon 
that principle, though not with unvarying regularity. But they have 
adhered to it for the most part; and in our neighboring city of Chicago 
the bar, and not the politicians, control the nomination of the judges, 
and they are not nominated and elected on strict party tickets. The 
late Chief Justice Walker, of the Supreme Court of Illinois, although a 
democrat, was elected again and again in a republican district, and at 
elections where the republican party had majorities on the political 
ticket. The republican legislature of Vermont used to elect every year 
to its Supreme Bench one or the other of the Redfield brothers, who 
were old Jackson democrats. In New Jersey there is an unwritten law 
that judicial appointments shall be divided between the two political 
parties. But when we come to Federal judicial appointments they 
seem to be parceled out according to the exigencies of the party which is 
in power; and the same may be said of judicial elections in Missouri. 
The result of it is that we have in Missouri a bench of judges in our 
court of last resort furnished entirely by one political party. When- 
ever a political question comes before such a court the minority party 
has little show of justice. In using the words “little show of justice ”’ 
we wish it to be understood that we speak with deliberation and after 
carefully weighing our words. Some of the decisions of that court in 
political cases will not bear any analysis ; but it must be said that in this 
respect it does not much differ from other courts. 

One of the results of the condition that a party nomination is tanta- 
mount to an election is seen in the fact that the struggle for the office is 
entirely confined to the struggle for the democratic nomination. Can- 
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didates, even those who are already on the bench, are known 
to scour the State from one end to the other, botton-holing leading men 
and soliciting their support. Circuit judges, who are candidates for 
that office, exchange with judges of distant circuits, in order to hold 
court and get acquainted with the people in different communities from 
their own. Moreover, the office is passed around so as to give each 
corner of the State a chance. ‘The result is, a bench which is — about 
average. But it ought to be added that too much should not be ex- 
pected of a community in which the legal profession has no very great 
culture when compared with that of some of the older communities, 
Traveling men of the law book houses find Missouri and Kentucky the 
hardest soil in which to work. The American Law Review has ex- 
actly twice as many subscribers in Chicago as in St. Louis, although it 
and its predecessor the Southern Law Review have been published in St. 
Louis for thelast sixteen years. And it has five times as many subscrib- 
ers in New York city asin St. Louis, and as many subscribers in 
London as in St. Louis, save two. 


Tse New Orteans Maria Triat anp Massacre. — The article which 
we elsewhere print, giving an account of the trial of the so-called 
Mafia prisoners at New Orleans, and the subsequent massacre of most of 
those prisoners by a mob while they were confined in the jail, is not 
written by the Judge Marr who presides over one of the criminal courts 
of that city, and who instructed his grand jury to investigate the affair, 
but is written by his son, who is a judge of another court in that city, 
which court is of a jurisdiction which is totally disconnected from that 
ease. We are authorized to add that Hon. Robert H. Marr, Senior, 
did not approve of the writing of the article by his son, but that our 
contributor yielded to an earnest solicitation on our part in sending us 
the contribution. It was not volunteered by him. We selected him as 
the proper person to write it, from the fact that we knew that he had 
no connection whatever with the case, or with the unfortunate affair at 
the jail, and from the further fact that he was personally known to us 
as a gentleman of courage, of candor and of honor— one who would 
not, as he himself says at the conclusion of his article, extenuate any 
thing or set down any thing in malice. We expected, and we have 
obtained from his pen a candid, careful, courageous and colorless ac- 
count of that whole unfortunate affair, — exceedingly well written, 
graphic and yet condensed. 
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Brier Items or INTEREST TO THE BENCH AND Bar.— The Lord Chancel- 
Jor hes appointed Mr. Richard Henn Collins, Q. C., to be a Justice of 
the High Court in the place of Mr. Justice Stephen, resigned. - - - - 
A bill introduced into the legislature of Illinois provides that when a 
coroner impanels a jury to hold an inquest over the body of a female, 
the jury shall be composed of women. - - - - A bill was introduced 
into the legislature of Ohio, and became a law, providing that if a coffin 
js not paid for within three years the undertaker may enforce his lien 
upon it by digging it up, ejecting the tenant and reclaiming the prop- 
erty. It also gives the stone-cutter the right to remove the monument 
if it isnot paid for. - - - - In ancient times when there were no 
prisoners to try at an assize the sheriff presented the judge witha pair of 
kid gloves. It is said that New Castle on Tyne is the only town which 
keeps up this custom, and that Bristol is the only other city which 
still insists upon entertaining the representatives of the Crown during 
the assize. According to the Green Bag: — 


“ When the assize work is over, the mayor and aldermen, in full regalia, at- 
tend the judges, and the mayor, as spokesman, makes a speech somewhat as 
follows: ‘My Lords, we have to congratulate you upon having completed your 
labors in this ancient town, and have also to inform you that you travel hence 
to Carlisle through a border country much and often infested by the Scots; we 
therefore present each of your lordships with a piece of money to buy there- 
with a dagger to defend yourselves.’ He then presents to the senior judge a 
piece of gold coin of the reign of James I., called a Jacobus, and to the junior 
judge a similar coin of the reign of Charles I., a Carolus, and, after having been 
duly thanked by the judge in commission, retires. The corporation have had 
at times great difficulty in procuring these coins for the purpose of the assize; 
but as keeping up the ceremony is enjoined by one of their ancient charters, 
they are loath to let it drop.” 


An Iowa Justice of the Peace didn’t actually fine a man eleven dol- 
lars for declaring that the world was flat, but because he knocked the 
postmaster down for insisting that it was round. It was a narrow 
escape, though, and the defender was cautioned to look out next 
time. — New Jersey Law Journal. 


Report or tae New Orveans Committee or Firry. — On the 18th of 
October last, under a resolution of the council of the city of New 
Orleans, the mayor of that city appointed a committee composed of 
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over fifty citizens called the ‘‘ Citizens’ Committee’’ to investigate the 
matter of the existence of secret societies or bands of oath-bound assag- 
sins who, it was charged, had murdered Mr. Hennessy, the chief of 
police of that city. The committee have now made their report, and 
it develops an appalling state of things. It discloses the fact that, 
within a few years past, ninety-four assassinations by Italians and 
Sicilians have taken place in that city, in every case of which the ac- 
cused has escaped for want of evidence. This culminated in the 
assassination of the chief of the police, undoubtedly for the reason that 
for some time he had bent his energies to unearth the secrets of the 
assassination society called the Mafia, with the view of bringing to 
justice the authors of some of these assassinations. The committee 
say that it was only when this belief grew into absolute conviction that 
the people rose in their might and took the law into their hands, and 


then followed the events of the 14th of March. Concerning the events 
of that day the committee say: — 


‘« With the occurrences of that day in the parish prison the committee had no 
connection, and of the contemplated vengeance of an outraged people they had 
no knowledge. The acts of that day were theinevitable outcome of the existing 
conditions detailed above, and followed as the night the day, and have been ap- 
proved by this community and the entire country.’”’ 


The report then, at considerable length, goes on to show the exist- 
ence of the Mafia, which for years had terrorized the Italian population 
of that city, levying tribute at pleasure, under penalty of death if re- 
fused. A subcommittee of the ‘‘ Citizens’ Committee ’’ called upon the 
Italian Consul and assured him that the purpose of that body was to 
legally rid the community of criminals and give greater security to life 
and property of all its citizens, of whatsoever nationality. 


‘* The Consul stated that he was satisfied of this and was ready to co-operate 
with us to this end, and he would immediately prepare and send us a report 
containing all the information in his possession. He stated that he was con- 
vinced of the existence of the Mafia in this city, and brought out the registration 
papers of Bagnetto and ruled out the imprint of a seal, which he informed us 
was the seal of the Mafia. He said he had strong suspicions, which amounted 
to conviction in his mind, as to who were the leaders of the society in this city, 
and he furnished the committee with the names. He stated that prior to the 
Hennessy assassination he had in some way unconsciously incurred the dis- 
pleasure of a coterie (composed principally of the men who met their death at 
the parish prison on the 14th of March); that they had invited him to supper, 
and although he partook sparingly of oyster soup only, when he returned home 
he was taken desperately ill, suffered intensely all night, and his symptoms bore 
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all the evidences of poisoning, and he was satisfied his life had been attempted. 
The written information promised your committee never came. The Consul 
sent word first that he had telegraphed to Washington for authority to give it to 
us, and afterwards notified the committee that, it being ‘ an extra judical body,’ 
he did not feel warranted in giving up the information. During the interview 
had with the Consul, our committee called his attention to the published state- 
ment in the New York Tribune, to the effect, ‘that the mayor has appointed an 
extra judicial body which had held a mass meeting in October last, having in 
view the same object as that of last Saturday (at Clay statue), but its object 
was frustrated owing to his earnest protests and the opportune intervention of 
Mr. Blaine. We reminded him that he and prominent Italians had called on 
the committee before the mass meeting was held, and when the object of the 
meeting was explained, he approved the pacific course justified in the sequel, 
and asked him how he reconciled his published statements with this. His reply 
was that the statements he had made to the New York Tribune had been made 
by Corte ‘as an individual,’ not Corte ‘as Consul,’ and that the reporter had 
greatly exaggerated his statements.” 


RECOMMENDATIONS OF THE New Organs ‘‘ Commitree or Firtr.’’ — 
The New Orleans ‘‘ Citizens’ Committee,’? whose report is above 
spoken of, have ended by submitting certain recommendations looking 
toward the reformation of the criminal laws and the restrictions of im- 


migration, which are worthy of notice. The committee say: — 


‘‘In the resolution of appointment this committee was requested to suggest 
needful remedies. It only remains for us therefore, to point out the remedy, if 
possible. In our opinion, the remedy is: 


“1. The regulation of immigration. 

“2, Reforming the criminal laws and administration of criminal justice. 

3, A law recognizing the existence of a bar association, and endowing it 
with full power to try and disbar any attorney whose evil practices render him 
unworthy of being an officer of court. 


“ The only radical remedy which suggests itself to us is the entire prohibition 
of immigration from Sicily and Lower Italy. It was found necessary to pro- 
hibit Chinese immigration, and Congress passed the necessary law. The danger 
to California from the Chinese was no greater than the danger to the State from 
the Sicilian and Southern Italians. We have had long experience with these 
people, and that experience has been asad one. They are undesirable citizens, 
and there is no reason why they should be permitted to participate in the bless- 
ings of a freedom and civilization which they are not only unable to appreciate, 
but which they refuse to understand or to accept.”” The committee, in con- 
clusion, submits suggestions regarding the jory system, and advises that the 


legislature be petitioned to amend the criminal laws so as to meet the require- 
ments pointed out. 
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Ricut or Hvussanp to Imprison Wire: Mrs. Jackson’s Case, — 
In this number, in our leading article on ‘‘ English Legal Affairs,” there 
is a brief description of this case, of which the English press, lay and 
legal, has lately said so much. The English legal press, without ex- 
ception, seems to have attacked the decision of the Court of Appeal, 
and its opinion is echoed by at least one Canadian law journal in the 
most severe terms. It will be recalled that the Court of Appeal 
merely held that in England a husband cannot imprison his wife in his 
own house for the purpose of forcing her to assent to or resume what 
are called in that country ‘‘ conjugal relations’’ with him, and that if 
he does so imprison her, she can be enlarged by habeas corpus. That 
there should be any dissent from the conclusion of the Court of Appeal 
on such a question is a curious commentary on the conceptions which 
still exist in England in regard to the marital relation. That this dis- 
sent should be voiced by the legal profession, in the severe language 
with which the legal press of that country has commented uponr it, illus- 
trates the low brutality which still exists even among the professional 
classes in that country, in respect of the relations which subsist between 
husband and wife. The conception that a husband has the right to 
imprison his wife, for the purpose of forcing her to be wife to him in 
fact as well as in law, is unworthy of a civilized people, and worthy 
only of the Turks. For a man to force a woman, albeit his lawfully 
wedded wife, to submit to his physical embraces against her will, is an 
act in morals, if not in law, but one degree removed from the crime of 
rape. ‘The practice which has so long existed in England of compelling 
what is called a ‘‘ restitution of conjugal rights’’ is a practice disgrace- 
ful to the remedial system of any civilized people. It is no answer to 
these observations to say that the law of that country does not permit 
divorces. The law ought to permit divorces under proper circum- 
stances and proper conditions. It seems that Mrs. Jackson, after 
having been married to her husband without the consent of her par- 
ents, left him and never had any conjugal relations with him: their 
marriage had never been consummated. In any proper remedial system, 
where a wife acts in that way, the husband would be allowed a divorce 
a vinculo with permission to remarry. Whatever may be said of the 
laxity of our American divorce laws, it is to be observed that the ab- 
sence of any divorce laws at all produces an evil equally as great. It 
produces the result that a man married to a woman with whom he can- 
not live, or a woman married to a man with whom she cannot live, is 
often driven by the impulses of nature, to enter into a state of adultery 
with another woman or another man; and where such laws exist, society 
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winks at the spectacle and condones the offense, as it did in the case of 
Mr. Lewes and George Eliot. According to our English legal contem- 
poraries, assuming that the decision of the Court of Appeal is not a 
correct exposition of the law of England, that law is in the condition 
that a husband may imprison his wife for the purpose of forcing her 
to submit to his conjugal embraces; but there is no suggestion any- 
where that an English wife has such coercive power over the body of 
her husband. We repeat that such legal conceptions are infamous, 
that they are unworthy of the English, and worthy only of the Turks, 


Tue Escape or THE Etata. — The escape of this steamer from San 
Diego, California, is liable to lead to an international complication be- 
tween our government and the Republic of Chili, similar to that which 
arose between our government and Great Britain on account of the 
escape of the Confederate cruiser Alabama, unless it turn out, as is by 
no means improbable, that the insurgents shall be successful in the 
struggle which they are making against the established government in 
Chili. The Etata was an insurgent steamer which had run into the 
harbor of San Diego and had there taken aboard a cargo of arms and 
other contraband of war. Our authorities were informed of the char- 
acter of the vessel and of the character of the goods she was taking on 
board, in time to arrest her through a United States marshal, who put 
his deputy on board. But, of course, a deputy United States marshal 
could not detain a man of war in case she should choose to sail; and it 
turned out that the Etata had on board a concealed battery of guns 
with a sufficient crew to work the same, which had been probably trans- 
ferred to her from the Chilian insurgent steamer Esmeralda. The 
Etata, in the night, put the deputy ashore, steamed out of the harbor 
and made her escape. Our government crdered the steamer Charleston, 
which was at that time in another port, to pursue the Etata, and at the 
time of this writing the result of the pursuit has not been determined. 
If the Ztata makes good her escape, and the Balmaceda party succeed 
in suppressing the insurrection, Chili will probably demand indemnity 
from our government, and then the question will be whether our govern- 
ment used due diligence in detaining the insurgent steamer. The case 
will be much stronger in our favor than was the case of the Alabama 
in favor of Great Britain. There, the British authorities were fully and 
repeatedly notified that a steamer which was being built in one of the 
English dock-yards was being built as a man of war for the insurgents, 
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and yet in total disregard of this notification and of the obligations of 
international law, it allowed the steamer to put out to sea; and for 
that, after a long diplomatic turmoil ending in the Geneva arbitration, 
it paid us damages to the extent of fifteen millions of dollars. 

It deserves a passing observation that the war in Chili is being prose- 
cuted with the most unexampled atrecity and brutality. Battles take 
the form of massacres. All the officers captured by either party are 
shot. This war is only paralleled by the infamous treatment which 
the Chilians visited upon their weaker sister Republic of Peru, the very 
permission of which was a disgrace to the United States, who looked on 
and permitted it. The Chilians are now visiting the same atrocities 
upon each other. Their acts in this war put them outside the pale of 


civilization, and into a category which disgraces the name of Turk or 
Arab. 


Tue New Orteans Lorrery Decision. — As nearly as we are able to 
state the decision of the Supreme Court of Louisiana, rendered on 


April 27th, in respect of the effort of the Louisiana lottery to obtain a 
renewal of the franchise, is as follows: — 


At the last session of the legislature of that State, John A. Morris and asso- 
ciates made application for a renewal of the Louisiana State lottery charter for 
twenty-five years, offering to pay the State more than a million of dollars per 
annum for the privilege. A bill embodying the requisite amendments to the 
constitution, known as the lottery amendments, was adopted by a two-thirds 
vote of the legislature, and, by courtesy, a copy of the act was sent to Gov. 
Nicholls, who vetoed it, although the friends of the measure argued that he had 
no right to do so under the constitution. The Secretary of State having re- 
fused to promulgate the act, Morris & Co. applied for a mandamus compelling 
him to promulgate the proposed constitution amendments to be voted on by the 
people at the next general election. The Supreme Court rendered a de- 
cision in favor of the lottery company. Judge Watkins reading the opinion as 
the organ of the court, Chief Bermudez and Associate Justice McEnery con- 
curring. Each read opinions, while Associate Justices Fenner and Breaux read 
dissenting opinions. 


Tue Botkin — An illustration of the consump- 
tion of public energy and money which is required to try the impeach- 
ment of a judge of an ordinary court of record, is found in the trial of 
Judge Botkin, one of the district judges of Kansas, before the Senate 
of that State, on an impeachment by the house of representatives for 
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drunkenness, incapacity and misconduct in office. The trial has been 
protracted through several weeks, and it is said that the cost to the 
State is one thousand dollars a day. Whether it results in a conviction 
or anacquittal, it is safe to say that the parsimonious farmers of Kan- 
sas will not, during the present generation, impeach another judge, no 
matter what he may do or fail to do. In a former issue of this publica- 
tion we printed some reminiscences about the remarkable antics of a 
judge of the early territorial court of Michigan, who, to every threat 
which his misconduct evoked, stated that the Senate of the United 
States had no time to try the impeachment of a territorial judge. He 
was quite right. There is practically no superintendency over the 
Federal judiciary in any department of the government, unless the 
principle of the English law obtains with us that their removal may 
be effected by an address on the part of the Crown to the two houses of 
Parliament. We assume that there is no Federal statute giving such a 
remedy, and that no attempt has ever been made to address a Federal 
judge out of office; and it may be added that the remedy by address, 
from the nature of the case, may involve nearly as great a delay and ex- 
penseas animpeachment. But the probabilities would be otherwise ; for 
the whole matter would probably be heard before a committee of each 
house, and would be disposed of after a few debates, like any other im- 
portant measure. So far as we know, the last impeachment of a Fed- 
eral judge was that of Mr. District Judge Peck, of the District of 
Missouri, in 1831. Therecent mental disability of Mr. Justice Stephen, 
of the English High Court of Justice, has drawn the attention of the 
legal journals of that country to the means afforded by the law of that 
country for the removal of a judge in the case of inability to perform 
the duties of his office, from which it appears that the remedy by an 
address is the only one. 


Restrictinc Immicration.—The recent Mafia affair in New Orleans, 
and the diplomatic rupture with Italy which has followed it,has drawn 
the attention of the American people very strongly to the advisability 
of amending our immigration laws so as to make them more stringent 
in regard to the admission of immigrants of an objectionable or doubt- 
ful character. Several bodies have passed resolutions upon the ques- 
tion, none of them, we take it, more judicious or more likely to 
receive public attention, than those of the Union League Club, of New 
York, a very important and influential political body. They memor- 
ielize Congress (after a preamble) as follows :— 
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“* We respectfully ask your honorable body to enact a law or laws: 

“1, Which shall restrict the power to the Federal Courts of conferring 
citizenship of the United States. 

‘62, Which shall require a longer residence in the United States by all per- 
sons desiring to become citizens than is now prescribed by law, and also pro- 
vide that all applications be made in the handwriting of the applicant, who 
must be able to speak, read and write the English language. 

“ 3, Which shall authorize any citizen to appear in open court in order, in 
good faith, to contest the right of any applicant to a certificate of naturaliza- 
tion or to set aside any such certificate improperly granted. 

*¢4, Which shall authorize any court having jurisdiction to declare nulland 
void any certificate or order of naturalization made in fraud or in violation of 
existing laws.”’ 


Tue ‘‘ Non-Possumus ’’ Pea. — In the correspondence between Mr. 
Blaine and the Italian government, Mr. Blaine took shelter under what 
diplomates call the non-possumus plea, which means in the particular 
instance, as Mr. Blaine expressed it, that, under our constitution and 
laws, the government of the United States had no power to accede to 
the demand of the Italian government, so far as to bring the lynch- 
ers to trialand punishment. If Mr. Blaine distinctly claimed that the 
general government possesses no such power under the constitution, he 
misinterpreted the constitution for the want of being soundly advised. 
Ample power is committed to the general government by the constitution 
to discharge every duty which is cast upon the government by the prin- 
ciples of international law and by what Senior Rudini called the ‘* mo- 
rality of nations,”’ in its intercourse with other powers. The whole 
subject of foreign relations is taken out of the hands of the separate 
States, by the constitution, and committed to the general government. 
The treaty-making power is vested in the President and the Senate. 
Congress hus power to define and punish offenses against the law of 
nations ; 1 to declare war, grant letters of marque and reprisal, etc. ;? 
to raise and support armies and a navy;* and to make all laws nec- 
essary and proper to carry into execution all powers vested by the 
constitution in the government of the United States.‘ If this grant of 
power is not large enough to enable Congress to enact whatever laws 
are necessary to give the executive and judicial power of the United 
States the authority to protect aliens domiciled within the United 
States, then we may turn to another clause of the same instru- 


1 Const. U. S., Art. 1, Sec. 8, clause 3 Tbid., cl. 12, 13. 
10. 4 Ibid., cl. 18. 
2 Tbid., cl. 11. 
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ment still more sweeping. It is contained in the very first 
sentence defining the powers granted to Congress. Itis: ‘‘ The Con- 
gress shall have power * * * to provide for the common defense 
and general welfare of the United States.1 Whatever is necessary to 
maintain the United States in relations of peace with other powers is ob- 
viously connected with ‘‘ the general welfare of the United States,’’ and 
is committed to the jurisdiction of Congress, by a grant of power as 
broad and sweeping as language can make it. 

If we turn to the portions of the same instrument which define the 
judicial power of the United States, we shall equally conclude that 
that power under the constitution extends to the protection of aliens 
domiciled within the United States, and that all that is needed is the 
necessary legislation to give effect to it. That power extends to all 
cases, in law and in equity, arising under the constitution, laws, and 
treaties of the United States;2 * * * to controversies to which the 
United States shall be a party;? * * * to controversies between a 
State or its citizens and foreign States, citizens or subjects.4 By the 
last clause the jurisdiction of the courts of the United States can un- 
doubtedly be made to extend to the trial of aliens who commit of- 
fenses against our own citizens, provided Congress sees fit to enact the 
law. Under that clause the Congress can make the courts of the 
United States the arbitrators, so to speak, between the State of Louisi- 
ana, or its citizens, and Italian citizens or subjects residing within the 
boundaries of Louisiana. Of these conclusions there would seem to 
be no reasonable ground of doubt, and all that is needed (if any thing 
is needed at all) is that Congress should enact the proper law. But, 
as we have elsewhere suggested, with the record of ninety-four unpun- 
ished assassinations, committed by a secret assassination society in 
one of the leading commercial cities of our Union, which society is en- 
tirely composed of immigrants from a foreign country, — it may be con- 
cluded that Congress will be in no humor to enact any law changing our 
system of remedial justice for the benefit of such foreigners. There is 
not the slightest prospect of any law on the subject being enacted. 


Tae New Manner or Crtinc tHe Orriciat Reports. — 
The English incorporated Council of Law Reporting have, for the 
second time, changed the manner of citing the judicial reports issued 


1 Tbid., cl. 1. 3 Ibid, 
* Const. U. S., Art. 8, § 2, cl. 1. 4 Ibid. 
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by them. The present manner of citing the divisional reports will be 
instanced by the following: Stanley v. Powell, L. R. (1891) 1.Q. B., 
86. It may very well be doubted whether this change is going to lead 
to beneficial results or prevent confusion. If the year is by inadvert- 
ence left out, the citation is confounded with the former series. The 
manner of citing the original series of the present official reports, and 
the reports after the Council made the first change, has been such as to 
lead to great confusion. Equally good authority cite the Division 
Reports as L. R. Q. B. Div., or L. R. Ch. Div., and as Q. B. Div., or 
Ch. Div. simply. But the present prescribed mode of citation will have 
one beneficial effect. It will require authors, in citing the present series, 
to put in the year in which each case was decided, so that the value of 
the case as an authority may be considered with reference to its age. 


Tue New Feperat Court or Appeat.—A recent press dispatch 
states that the President has determined not to appoint the judges of 
the new Federal Courts of Appeal until the Senate convenes in Decem- 
ber. This will give him abundant time to look into the qualifications 
of the respective candidates and we may expect judicious selections. 


Tue Werror Persona exertion of power 
attempted by a judge of the superior court of Massachusetts, by means 
of the writ of personal replevin, calls attention to the nature of this writ. 
It existed at common law, and, like most of the institutions of that law, 
it extends so far back that its origin is unknown. It is believed to have 
existed in the unwritten usages of the Saxons, and it has been said that 
the principle which it is its object to vindicate was embodied in the 
celebrated writ de homine exhibendo of the Roman law.! 

At common law the writ bore the name de Homine Replegiando. 
The use of the writ obtained for a time in some of the American colo- 
nies, and it still exists, though practically obsolete, in Massachusetts, 
Maine, and perhaps, elsewhere. It is abolished by statute in West Vir- 
gina.’ 

It has been held in Maine, overruling on this poiut a previous decision, 


1Ex parte Des Rochers, Mc All. 2 W. Va. Rev. Stat., chap. 101, §13. 
(U.S.) 66, 7. 
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that, since the revision of the statute of that State in 1841, this writ has 
not applied to cases of persons held under legal process, that is to say, 
under writs or warrant issuing from any court under color of law, 
however defective.! 

In Mason v. Staples, a history of the writ in Massachusetts and 
Maine is given. It can hardly be doubted, in view of the language 
of the statute of Massachusetts prescribing the use of the writ, 
that its use is not narrowed down to the use of it which obtains 
under the decision in Maine just quoted. That language is: “If a 
person is imprisoned, restrained of his liberty, or held in duress, unless 
in the custody of some public officer of the law, by force of a lawful 
warrant or process, civil or criminal, issued by competent authority, he 
shall be entitled as of right to the writ of personal replevin, and to be 
thereby delivered in the manner hereinafter provided.’’ * 

It would seem from this that the use of the writ is larger than that 
stated inthe Maine decision, in that it extends to all cases except where 
the person is confined under lawful process issued by competent’ au- 
thority. We assume that the re-arrest of Mrs. Johnson, as an escaped 
prisoner, will end the matter so far as the State courts are concerned. 
There will, it may fairly be assumed, be no renewal of the foolish at- 
tempt on the part of the State courts in Massachusetts to assert a 
superintending jurisdiction over Federal sentences. If they undertake 
to do it, it will be the duty of the Federal executive to support the ex- 
ecution of the process of the Federal court with the necessary force. 
Some things were settled thirty years ago amid the thunder of cannon ; 
and one of those things is that the Federal government is supreme 
within the limits of its operation. This principle is just as applicable 
in Massachusetts as in South Carolina. No judges will be found better 
disposed to so regard it than the judges of the Supreme Judicial Court 
of Massachusetts. 


A Scotcu View or Lrncn Law iw Lovistana. — New Orleans has 
been the scene of a startling example of Lynch law. The circum- 
stances present three peculiar features. The victims numbered no 
fewer than eleven; the miscarriage of justice which the lynchers de- 
sired to correct was clear and undoubted; and the administrators of 


1 Mason v. Staples, 48 Me. 123; 2 Pub. Stat. Mass. 1882, p. 1071, 
overruling Guerney v. Tufts, 837 Me. § 40. . 
130. 
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this summary punishment were not themselves obscure or ordinarily 
lawless men, but the leading citizens of the place, acting with the con 
nivance of the mayor and the heads of the militia. These last are 
novel features in the operation of this violent mode of redress, It 
is impossible not to feel some sympathy with lynchers in this case, 
strongly though we condemn their conduct. New Orleans has its 
share of the huge Italian population which has found its way into the 
States; and the secret society known as the Mafia so flourishes in the 
town, that during the last two years forty murders have been credited 
to its activity. The chief of the police had arrested certain of the 
leaders of this organization, with the view of suppressing it, when he 
was himself assassinated by its members. Nine Italians were arrested 
and brought to trial for his murder. There was abundant evidence 
against them; but, to the astonishment and indignation of every one, 
the jury acquitted six of the prisoners, and disagreed as to the guilt of 
the other three! The Mafia, it is said, had succeeded in intimidating 
or bribing the foreman and half of the jury. The Americans all the 
town were exasperated at the verdict. Under a well-known and re- 
spected lawyer, they broke into the prison and massacred all the 
accused, along with two Italians who were confined on a different 
charge. This is crude, and itis primitive. Itis to be deplored and 
condemned. But it is not without a foundation of reason and justice. 
The people have committed the administration of justice to a certain 
machinery; so long as that machinery works without flagrant injustice, 
it will be left to do the work; but when it utterly breaks down, or 
goes in the teeth of what is right according to the rough-and-ready 
ideas of the Americans, the people will resume the function of dealing 
out punishment direct. The ultimate sanction is brought in. That 
is the American method. The Briton, when he thinks the ordinary 
tribunals have failed, writes to the Times, or gets up a monster petition 
to the Home Secretary, or asks a question in the Houses of Parlia- 
ment. — Journal of Jurisprudence. (Edinborough. ) 


Bar or Mantropa: First Annvat Dinner: — We have received the 
following post-prandial programme of the dinner eaten and drunk by 
the bar of Manitoba, at the Clarendon, in Winnepeg, on the 13th of 
March last. Weare gangrened with envy, griped with hunger, and 
parched with thirst, at the reading of it. To send this to us, after the 
dinner is all over and the plates scraped, is like sending wedding cake 
to the lackeys :— 
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«A man is not so much to regard what he eats, as with whom.’? — Montaigne. 


“Do as adversaries in the law, strive mightily, but eat and drink like 
friends.’ — Taming of the Shrew. 


MENU. 


*¢Q hour of all hours most bless’d upon earth, 
Blessed hour of our dinner.’’ — Owen Meredith. 


*¢ And Peter the prior, and Francis the friar, 
Sat each with his napkin tucked under his chin.’’ — Ingoldsby. 


Oysters. 
** Now if you’re ready, oysters dear, 
We can begin to feed.”” — Lewis Carroll. 
Green Turtle, aux Quenelles, Consomme Royal. 


“A quart of soup, and two pounds of potatoes, will enable you to pass the 
night without great impatience for your breakfast.’? — Lord Chesterfield. 


“Then 1 waived the turtle soup enthusiastically round me.’’— Bab Ballads. 


Cod’s Head and Shoulder, Oyster Sauce. 


‘Upon this dainty cod, 
How bravely I shall sup.’ — Hood. 


‘She that, in wisdom, never was so frail, 
To change the cod’s head for the salmon’s tail.’? — Othello. 


Lamb Cutlets, Pane aux Petits Pois. 
Fillet of Chicken and Truffles. Perdrix aux Choux. 
** Chops and tomato sauce.’’ — Pickwick. 
In fair round belly with good capon lin’d.’”’— Seven Ages of Man. 
‘The partridge next his trencher.”” — Ben Johnson. 


Leg of Southdown Mutton. Caper Sauce. 
Chicken and Bacon, Parsley Sauce. 


‘ What's a joint of mutton or two in a whole Lent?’ — King Henry IV. 


“A couple of short legged hens . . . and any pretty little tiny kickshaws, 
tell William cook.’ — Ibid. 


** And then we murdered the bo’sun tight, 
And he much resembled pig; 
And we wittled free, did the cook and me, 
On the crew of the captain’s gig.”” — Yarn of the Nancy Bell. 
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Sirloin of Beef, Horse Radish. 
Spring Lamb, Mint Sauce. Young Turkey, Cranberry Sauce. 


‘* Life is not worth living without an occasional taste of beef.”” — In Darkest 
Africa. 


* But who tastes boiled or roast? ’? — Herrick. 


‘«The turkey and chine are done to a nicety, 
Liver and gizzard and all are there.’’ — Ingoldsby. 


Punch a la Romaine. 


** Let us drain the nectared bowl, 
Let us raise the song of soul 
To him, the gods who love so well 

The nectared bowl, the choral swell! ’’ — Moore. 


Quail on Toast. Prairie Chicken. 
curlew and the quail. . . extend 


Their taste unto the lower end 
Of thy glad table.””— Herrick. 


“Thou, the wild bird of the prairie.”” — Longfellow. 


Potatoes. 


Tomatoes. Green Peas. 
** Let the sky rain potatoes.’’— Merry Wives of Windsor. 


‘‘T had rather have a handful or two of dried peas.’ — Midsummer Night's 
Dream. 


There is Simon the deacon hath pulse in store, 
Beans and lettuces fair to see.”"— Ingoldsby. 


Plum Pudding, Brandy Sauce. Charlotte Russe. 
Apple Meringues. Strawberry Tartlets. Champagne Jelly. 


‘* Hot bag-puddings, and good apple-pyes.’’— Percy’s Reliques. 
‘*I go and make the patties, and the puddings and the jellies.’”— W. S. Gilbert. 


**T crack my brains to find out tempting sauces, 
And raise fortifications in the pastry.’’— Massinger. 


Pyramid of Macaroons. Savoy Cake. 


Pyramid of Oranges. 


‘Feast on, and I will meanwhile let thee know of all these things around 
us.””— Keats. 


Madeira Cake. 


** A broken cake with honey sweet.’’— Moore. 


**All cates and dainties shall be stored there quickly on this feast night.”— 
Keats. 
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Walnuts. Almonds. Filberts. Pecans. 
Brazil Nuts. Layer Raisins. 


«‘] have a venturous fairy that shall seek 
The squirrel’s hoard, ana bring the new Midsummer Night’s Dream. 
‘¢ The paste of filberts for thy bread.’’— Herrick. 


‘* The little boys cut ripe walnuts in two.’’— Rabelais. 


Oranges. Malaga Grapes. Pears. Figs. 


*‘Ripe apples drop about my head. 
The luscious clusters of the vine 
Upon my mouth do crush their wine.’’— Andrew Marvell. 


‘With China oranges and tarts.’’— Hudibras. 
“‘ Here my good friends, these are singular good pears.’’— [ubelais 


“ He brings you figs.”"— Anthony and Cleopatra. 


Wines. 
“The man in the moone drinkes clarret.’? — Tom of Bedlam. 


** 4 tall-boy, brim-full of extravagant wine.’’ — Rabelais. 


“ Send Pluto to the farthest tavern 
For the best wine that’s to be had.’ — Ibid. 


“There was no lack of old Sherris sack, 
Of Hippocras fine, or of Malmsey bright.’? — Ingoldsby. 


port surpasses praise.’? — Tennyson. 


Coffee. 


‘« The evening also waned —and coffee came.’? — Byron, 
“Coffee, which makes the politicians wise.’’ — Pope. 

** Make my coffee strong.’? — Mackay. 

**A cup of coffee with Her Majesty.’’—Munchausen. 


Cigars and Cigarettes. 


“Tobacco is of late times grown a Good fellow, and fallen from a Physitian 
to a Complement.”? — Peter Heylin, 1652. 


‘*The world may wag at will, 
So I have my cigar.’’ — Hood. 


j 
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‘The feast is over, the board is cleared.’’ — Jackdaw of Rheims, 


* Serenely full, the epicure would say, 
Fate cannot harm me, I have dined to-day.’’ — Sidney Smith. 


The Queen and the Royal Family. 


king can do no wrong.’”’ — Maxim. 


“ The king is under no man, yet he is in subjection to God and to the law, 
for the law makes the king.’? — Mazim. 


Our Country. 


** Beneath our northern skies 
Behold a nation rise, 
Born of twa foes; 
Destined as earth grows old 
Glory and power to hold 
As do those rivals bold, 
Lily and Rose.’? — Douglas Sladen. 
“ Breathes there the man with soul so dead, 
Who never to himself hath said: 
This is my own, my native land?’’ — Scott. 


The Federal and Provincial Parliaments. 
‘¢ The king hath called his parliament.’’ — Hing Henry IV. 
*¢ Salus populi suprema lex.’? — Bacon. 


‘¢ Our senators make long harangues, 
And florid members wet their polished tongues.’’ — Defoe. 


Bench and Bar. 


‘¢A Daniel come to judgment.’’ — Merchant of Venice. 


‘Let no foolish or unlearned person presume to ascend the judgment 
seat.’’ — Bracton. 


‘¢ Judges ought to remember that their office is jus dicere and not jus dare — 
to interpret law, and not to make law.’’ — Bacon. 


‘* Lord Chancellors were cheap as sprats, 
And Bishops in their shovel hats, 
Were plentiful as tabby cats — 
In point of fact too many.’? — Gondoliers. 
** A sergeant of the lawe ware and wise, 
That often had yben at the paruis, 
Ther was also, full riche of excellence, 
Discreet he was, and of great reverence.’’ — Chaucer. 
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“Let’s now talk with deliberation, fairly and softly, as lawyers go to 
Heaven.” — Rabelais. 


«¢ When I went to the Bar as a very young man, 
(Said I to myself — said I); 
I'll work on a new and original plan, 
(Said I to myself — said I).’? — Jolanthe. 


The Ladies. 


‘¢ And at the spring assizes ball, 
The junior bar would one and all 
For all her fav’rite dances call, 
And Harry Deane would caper; 
Lord Clare would then forget his lore, 
King’s Counsel voting law a bore, 
Were proud to figure on the floor, 
For love of Mary Draper.’’ — Lever. 


66 And every one who’d marry a Ward, 
Must come to me for my accord, 
And in my court I sit all day, 
Giving agreeable girls away.” 
— The Lord Chancellor in Iolanthe. 


The Legal Press. 


*¢ The liberty of the press is the palladium of all your rights.’ . 


‘One precedent creates another. They soon accumulate and 
constitute law. What yesterday was fact, to-day is doctrine. . . 
Iam no friend to the doctrine of precedents exclusive of right.” 

— Junius. 


Axsout Your Summer Vacation. —Of course you are going to take 
a summer vacation. Don’t allow yourself to sayno. You might have 
said no if you had been a lawyer of fifty years ago; but now that it has 
become fashionable for every respectable man, woman and child to 
take a summer vacation, of course you cannot say no. Of course you 
are going to Yurrup; nothing short of that would satisfy the ambition 
and maintain the reputation of a prosperous limb of the law. It is 
just as necessary for you to go to Europe this year as it is to live in 
a fine house and maintain a fine office, whether you can afford it or not: 


your business requires it. Besides, you can do more work in nine 
months than in twelve. 
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If you are the senior member of the firm you can close up all the im- 
portant business before the twentieth of June, and leave the unimpor- 
tant with your junior partner. He can stand the hot weather; and 
besides he is young and can wait. ‘Tell him that there is more pleasure 
in contemplation than in realization, and that he can acquire great en- 
joyment from sitting in the shade and contemplating the trip to Europe 
which he will take in the future. Besides, you will write frequent let- 
ters to him descriptive of your travels, and that will lessen his loneliness, 
Your description of the huge icebergs that you met on the New Found- 
land banks will be cool and refreshing to him on a hotJuly day. Your 
story of being wound up in wraps with the thermometer down to fifty 
in the drizzle-drazzle day-after-day of the rolling forties will give him 
a feeling of content that he did not go, and will impress him with the 
feeling that, after all, there is some compensation in the thermometer at 
100 when there is not much work to do. 

So send out the office boy with urgent bills to all your clients. 
Gather in all the refreshers that the traffic willbear. Write them good- 
hearted letters, explaining that there is great urgency, and ask them to 
pay up if they have to borrow the money. If they cannot borrow the 
money you must. You must go if you have to go on borrowed money. 
There is only one thing that wiil justify an old, tired lawyer in borrow- 
ing money, and that is a summer vacation. Go to the banker that has 
so often renewed your notes in times past, and tell him the emergency, 
and he will relent. Remember that he makes his money out of usury. 
Remember also that money is more plentiful among bankers in the 
summer than at any other season: there is not so much demand for it 
‘*to move the craps’’ about the time when you will need it. 

In the next few paragraphs, we shall give you a chapter of don’ts. 

Don’t spend the month of preparation in reading all sorts of books as 
to what you are to do and where you are to go, and in this way neglect 
winding up the remaining important business which you have on 
hand. 

Don’t bother your head about where you are to go or what you are to 
do: only look out for a berth in a steamship. 

Don’t spend a lot of your traveling money in an elaborate outfit. 
You are a big man in Ducktown, and you are also honorably known 
over the ridge in Dead Man’s Cove ; but when you get on board a trans- 
atlantic liner you will find that nobody knows you or cares a rap for 
you. You will be the smallest potato in a hill that contains several 
hundred. Your old duds will be good enough to wear on the voyage — 
in fact too good. 
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Don’t make the mistake of supposing that you are going to need a 
swallow-tail suit: nobody is going to ask you to an evening entertain- 
ment abroad. 

Don’t rack your brains for any great length of time in making up 
your mind on which line you will sail. There are several good trans- 
atlantic lines ; whichever one you take you will probably wish you had 
taken some other before you get through: and either of them will drown 
you without extra charge. 

Don’t worry about the location of your berth, whether it is outside, 
inside, amidships, astem or astern. You cannot tell any thing about it 
until you get into it. You may spend a month in telegraphing and 
writing to the agents of different lines, and when you enter your state- 
room for the first time you may find that you are the victim of some 
unexpected nuisance. 

Don’t for a moment suppose that the steamship agent knows any 
thing about the ship, or that he will tell you the truth about it if he 
does know it. 

Don’t listen to him for a moment when he tells you the length of 
time it will take you to cross the Atlantic. He is a universal liar. 
He, like a real estate agent, levies tribute upon both parties, upon the 
buyer and the seller — upon the passenger and the company. 

Don’t confide in him; don’t trust him. He is not like yourself, an 
honest Jawyer. If he represents the Inman Line, or the Cunard Line, 
or the North German Lloyd, or the French Line, he will invaribly tell 
you that they will land you on the seventh day. Heis a liar; they 
never land a passenger before the eighth day, and generally not 
before the ninth day. But what makes him worse is the 
fact that he does not hesitate to put his lies in print, and 
to publish them in enormous placards. The writer of this has 
seen placards aanouncing that the steamers of the State Line make 
average passages. They do make average passages, provided in 
striking the average you take only their own ships, and their average 
is thirteen or fourteen days between New York and Glasgow. The 
agent of the Red Star Line, in 1889, boldly and defiantly advertised, 
even in Vienna, that their ships consumed but nine days in making the 
passage. The fact was that their fleetest ships consumed twelve 
days between New York and Antwerp. The agents of the Dutch line 
will tell you that their best steamers consume but ten days between 
New York and Amsterdam. They have never had a steamer that has 
put off a passenger in less than twelve days. The writer crossed on a 
Dutch steamer once, on a promise of a ten-day passage, and the length 
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of time consumed in the passage was fifteen days and a half, without 
any adverse weather or mishap. 

Don’t be a Cookey. Don’t go with one of Cook’s personally con. 
ducted parties, unless you want to forge ahead and see a great deal 
in a machine way for a moderate amount of money, — in short, unless 
you want to be dragged on, like the Wandering Jew, tired cr rested, 
asleep or awake, sick or well. But if you want to go and see a good 
many countries in the shortest time and most economical way, let Cook 
put you through. He will do what he promises. 

Let us give you a few “ pointers”? about steamships. They talk 
about first class lines and second class lines. Some of the so-called 
first class lines are second class in some respects, and some of 
the so-called second class lines are first class in other respects. The 
experience of the writer, who has crossed both in first class and second 
class lines is, that you will get the jolliest passage and the best com- 
pany in what is called a second class ship. A great many professional 
men of small incomes,—clergymen, college professors, teachers and 
others, go on the so-called second class lines because they cannot afford 
a first class line, and they have the good sense not to throw away 
their money on an ocean passage. The comfort of an ocean passage 
depends to a great extent on what they give you to eat and drink, 
But remember the observation of Montaigne, that a good dinner does 
not consist so much in what you eat as with whom youeat. Remember 
that you are quite as apt to find good, intellectual company on a second 
class as on a first class line; and that the pleasantest thing in a sea 
voyage is the choice friendships that you form, — friendships which 
often last through life. 

Some of the second class lines set a first class table, and some of 
the first class lines set a second table. The Red Star Line is generally 
rated as a second class line because its ships are slow, twelve or 
thirteen days from New York to Antwerp ; but it sets three good square 
American meals every day at American hours. This is due to the fact 
that it is an American line, although — shame to our navigation laws — 
it is obliged to sail under the Belgian flag. The Inman Line, which is 
accounted a first-class line and which is owned by the samme parties as 
the Red Star Line, although it flies the British flag, sets generally a 
poorer table than the Red Star Line, though the general management is 
the same. An old traveler who had made thirty-eight trans-atlantic 
passages on different steamers of the Cunard Line during thirty-eight 
successive years, assured the writer that the bill of fare of the Cunard 
steamers has not changed in any important particular from his first 
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voyage to his last. It is needless to add that the fare to be obtained 
on that line is second class fare; all travelers are united in this conclu- 
sion. The only boast of that line is that it has never lost a passenger. 
But you will remember that it came near losing a whole ship load of 
them, by the most inexcusable of blunders, when, in 1886, its first class 
steamer Oregon allowed itself to be run into by a coaling schooner at five 
o’clock in the morning in good moonlight off Long Island. If a steamer 
of the North German Lloyd had not by accident hove in sight before the 
Oregon sank, probably a thousand people would have been drowned. 

On the other hand, if you want to go on a second class line at 
a cheap rate and with a first-class table, you will find it on the 
Dutch line. The officers of the Dutch ships are jolly good fellows ; 
they will smoke, drink gin and play cards in the smoking-room, when 
off their tours of duty; and it is to be added that they will 
drown you in the jolliest sort of way. During the fourteen years 
in which that line has been in existence it has contrived to lose 
four of its ships and many of its passengers. One of its fine ships 
ran head on to Sable Reef, off the coast of Nova Scotia, and 
was lost. Another was lost in a collision, either with the land or with 
another ship, we have forgotten which. A third was burned at sea by 
the accidental taking fire of a tank of kerosene. And the fourth, the 
W. A. Scholton, went down with a large portion of its passengers and 
crew by reason of running against an anchored schooner in the Straits 
of Dover. A fifth, on the very day of this writing, is disabled in mid- 
ocean and trying to get to New York under sail. It may be said that 
this is all a matter of luck. So it is, perhaps; but good luck generally 
attends good discipline, and this is to be found on the Cunard liners. 
Good discipline is also to be found on the North German Lloyd. The 
Platt Deutsch are the best sailors on earth next to the English. But 
while the Platt Deutsch are good sailors it does not follow that good 
luck always attends them. The North German Lloyd lost one of its 
ships by an accident as bad as running upon the rocks of Lizards Point 
in the English Channel. You remember how the steamer Schiller, of the 
Hamburg American Line, ran head on to one of the Scilly Islands, in 
1872, and went down with nearly every person on board. The bodies 
of the unfortunate tourists that were drowned on that steamer, form a 
considerable graveyard, which is very clearly seen from the deck of any 
passing steamer when the weather is fine. You remember how another 
steamer of the same line went down a few years ago in the North Sea, 
with the appalling loss of some thirteen hundred lives, in consequence 
of a collision with a sailing vessel in the night. 
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Do not get frightened at these rehearsals and conclude not to go. Do 
not show this paragraph to madame, or you will never go. You have 
got to take your chances of getting drowned. You are only a small 
bug crawling around on a big apple —a very small item in the make-up 
of the universe. If you get drowned you will not be very long remem- 
bered. You will only die a little while sooner than you would die in 
the course of nature. Besides, you ought to remember that your ves- 
selis more staunch and seaworthy, even though you should take one 
of the third class ships of the State line, than the vessel in which Paul 
sailed to preach the gospel to distant lands, or the vessel in which Leif 
Eric set sail when he discovered the new world, or the crazy caravels 
in which Columbus braved the unknown ocean when he set out from 
Palos in the year 1492. You reply that St. Paul was an enthusiast, 
and that Leif Eric and Columbus were sailors and hence used to being 
drowned. That is true; but then, — 


** What matter where we fall to fill the maws 
“Of worms — on battle field or listless spot? 
*¢ All are but theaters where the chief actors rot.’’ 


The chances are that you will not get drowned, but that you will be 
home inside of three months trying to pick up the odds and ends of 
your business, and entreating your banker to renew your notes. 

The writer has had joyful passages on the second class steamers of 
the North German Lloyd which ply between Baltimore and Breman. 
He has enjoyed his trips on the Dutch line, slow as they were. But he 
has been altogether better treated and had more comfort on the 
French line than any other. Those are fine, large ships, cleanly 
kept, well ventilated, and having a good table; and they put 
their passengers off on the eighth day with almost unvarying regu- 
larity. The most uncomfortable ocean passage which the writer 
has made was made in the so called ‘‘ ocean deerhound,”’ the 
City of New York, a American steamer which flies the English flag. 
That steamer and its twin ship, the City of Paris, are, as is well 
known, put up in water tight compartments, that is to say in a succes- 
sion of boxes. One of those boxes may be filled with water and the 
ship will still keep on her voyage. To supply ventilation to those boxes 
they have an arrangement for exhausting the air — something like a 
fan. The ship runs about twenty miles an hour. When the wind is 
astern, blowing at the rate of twenty miles an hour, she is therefore in 
adead calm. The exhaust machine keeps up its motion all night, but 
it does not do the work intended. The staterooms, especially on what 
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is called the main deck, which is really the lower deck, become unin- 
habitable. We remember one night when many of the passengers in 
the small hours had to come out on deck to keep from suffocating. 
That complaint was general all over the ship on that deck. The dis- 
comfort was not even relieved by a good table. The table was not as 
good as that of the Dutch line, or of the second class steamers of the 
North German Lloyd. 

Three first class lines in every sense of that much abused word are 
the French Line, the express steamers of the North German Lloyd, and 
the express steamers of the Hamburg-American Line. They charge 
you a good price, but they entertain you well. An inside berth on 
the French line costs but $80 each way, or $144 for the round trip. 
The ventilation is perfect. It is justas good as an outside berth, which 
costs $120. Why passengers are induced to pay more for an outside 
berth than for an inside berth, is something that no old traveler can 
imagine or find out. The ventilationis no better. They will not allow 
you to keep open your window for the purpose of getting fresh air 
when the sea is at all rough, and then only in the day-time. In the 
day-time you do not want it open, because then you are always on deck. 
At night they never allow you to keep it open. 

Do not delude yourself about the benefits of an ocean voyage. An 
ocean voyage is not beneficial to one person in a hundred, and then it 
is beneficial only in the imagination. The reason suggests itself to any 
teflecting mind. To bein your stateroom is simply to live down cellar 
with the cellar tipping in every direction. Itis alwaysdamp. To this 
there are some exceptions, and we have found those exceptions on the 
French Line, owing chiefly owing to the weather, but owing in part to 
the general cleanness of the ship and its perfect ventilation. 

In the stillest weather the ship is never still. It is always moving, 
and no one can tell in what direction it will move next. Diagrams have 
been made, by means of instruments devised for that purpose, of the 
motion of a ship at sea, and they furnish a curious record. There is 
absolutely no uniformity or regularity in the motion of a ship at sea. 
No one can tell from what point the next force is going to surge against 
the ship, or what direction the next lurch will take. The result is that 
the circulation of the blood in the brain is greatly disturbed, and the 
regular action of the heart greatly impeded. These conditions pro- 
duce sea-sickness ; and where the passenger is not sea-sick he is gener- 
ally more or less nauseated and depressed. 

A very learned officer of one of the Dutch steamers told the writer 
that no important intellectual work, outside the work of navigating a ship, 
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executing naval maneuvers and fighting naval battles, has ever been 
done at sea. To this rule there is absolutely no exception. On that 
ship there was a medical man who had made nineteen passages across 
the Atlantic. He was going to London for the purpose of publishing 
the manuscript of a medical work. He had delayed completing the 
last chapter, intending to complete it on his voyage. There was not 
much work to do. All his materials were in hand, It was simply a 
matter of composition and the writing of a few foolscap pages. But 
he was utterly unable to complete the work. After he got through the 
spell of sea-sickness which came upon him during the first few days, 
he found himself, though feeling generally well, utterly unable to per- 
form any intellectual work. The writer has often made out schemes of 
reading during his intended sea voyages, but he never succeeded in 
reading but one considerable book at ‘sea. That was ‘* Creasy’s Fif- 
teen Decisive Battles ;’’ and who could not read such a book under al- 
most any conditions? If any benefits at all accrue to an overworked 
man from a sea voyage they are of a negative and incidental kind, and 
spring from the fact that, during such a voyage, all intellectual or 
nervous exertion is rendered impossible by the surrounding conditions. 
Rest is enforced, and good society is always accessible ; for cabin pas- 
sengers on ocean steamers are almost always worthy, excellent people. 

It is much more important for you to attend to your hotels on land 
than to your ship on sea. In every first class hotel the porter speaks 
English. You must know who the porter in a European hotel is: he 
he is not the man who shoulders your trunks and blacks your boots. 
He is the man that has an office near the door, and has the keys to all 
the rooms in the house, and is a general factotum. He will tell you all 
about routes of travel, the time of taking the train, and the best way to 
go; he will buy your tickets for you, change your money, and do 
almost any thing he can to serve you. For all this he expects onlya 
small gratuity when you leave the hotel; and if you give him nothing 
he will not show you any impudence unless he is an Englishman. 
There is a striking contrast between the hotel porter in Europe and 
the hotel clerk in America. The hotel porter in Europe dresses in 
uniform, wears a hat with a gold band; in short, he is more highly 
uniformed than the Czar, the Emperor, the Commanding General, or 
the Dean of the Diplomatic Corps. He is the very embodiment of po- 
liteness. He speaks several languages. On the other hand, the only 
distinguishing point in the uniform of the American hotel clerk isa 
diamond in his shirt front about as big asa hickory nut. His speech 
is impudent; he is always tired out, always wants to get rid of you, 
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and is always irritated when you prolong your interview. If you ask 
him what is the best way to get to Omaha, he gives a jerk with his 
hand and says, ‘‘ Folder over on the rack, sir.’’ 

In selecting your hotels, follow implicitly the advice of Baedecker. 
Do not trust any other guide book. Appelton’s guide book is a low 
fraud in the matter of hotels. Boycott it. The Satchel guide to Eu- 
rope is but little better. Baedecker is absolutely truthful. Do not 
patronize a hotel that receives Cook’s coupons, if you can avoid it. 
The hotels that are patronized by Thomas Cook & Sons are generally 
(though not always) second or third class hotels, and they work with 
Cook because they cannot get enough patronage in any other way. 
Young Cook, who is now the real head of the concern, is a great fel- 
low to have his portrait hung upin these hotels. And he is certainly a 
very strong faced man. March right out of any hotel where you see 
Cook’s portrait hanging behind the counter. That is the general rule— 
there may be exceptions. In 1887 the writer paid dearly by having a 
list of Cook’s hotels and patronizing them. The only good one that he 
stumbled into on that list was the Hotel Trombettain Turin. In Genoa 
he went to the Hotel de la Ville. It was a fine, large house, overlook- 
ing the bay, with a magnificent prospect and they gave him a front 
room. The walls were high and finished with pure marble, and the 
table was good. But the whole place stank like the assembled plagues 
of Egypt. The stench was indescribable and unbearable. It kept 
your editor awake until the small hours of the morning. But, todo 
the place justice, he satisfied himself, by explorations made on the sub- 
sequent day, that the stink came from without. Nevertheless it is 
small comfort to a traveler, who is punished in that way, to know that 
the stench does not proceed from within, but comes in from without. 

Boycott the Hotel Victora in Venice, unless they have improved their 
ways since the year of grace 1887. That is one of Cook’s hotels. It 
is the headquarters of Cook’s agent in Venice ; Cook’s agent furnished 
the writer with an indifferent guide —the only poor guide he has ever 
obtained from Cook. In addition to that, he was devoured for four 
nights by bed-bugs. They climbed up the ceiling and dropped down 
from above. They climbed the clothes-rack and camped on his coat, 
vest and pants. They were every-where, and no complaints could dis- 
lodge them. The Hotel de St. Petersbourg in Paris is another one of 
Cook’s favorite machine hotels. Boycott it, unless it has improved its 
ways and manners since the year of grace 1888. The writer with 
some friends put up in that hotel, and they had occasion to drive around 
Paris and get their dinner at a restaurant. When they came in the 
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proprietor picked a fuss with the writer because he and his friends re. 

fused to eat the hotel dinner. The writer tendered the pay for the 
dinner, but refused to eat it. The pay was not accepted, but the 
growling continued. The writer thereupon pointed to the portrait of 
Cook on the wall, and told the proprietor that he had never, except in 
one instance, had good accomodations and good treatment in a hotel 
where that man’s portrait hung. The proprietor answered, ‘‘I wish 
you would put that in writing.’’ He now puts it in writing. 

There are a few hotels in Europe which the writer remembers with 
special gratitude. One isthe Grand Hotelin Stockholm. It is an noble 
building with a fine cuisine, a polite attendance, and leaves nothing to 
be desired. Another is the Hotel Europe, in Copenhagen. This hotel 
was, in 1886, kept by a charming man, Herr Lerch, a man who had 
come up from the position of hotel waiter, who spoke several languages, 
who lived with his wife and daughters in the hotel, and who acted in every 
respect like agentleman. It rates as asecond class hotel ; but, although 
it is small, its table and its keeping are first class. Another charming 
little hotel is the Hotel Windsor, on the Rue Rivoli in Paris. The table 
is first class. The rooms are small; the building is old ; but every thing 
is neat and the host is hospitality itself. Hotel Faisan at Tours, though 
rated as third class, is recommended by Baedecker, and is good enough for 
any one. The proprietor and his wife are politeness itself. The table is 
good and the wine is cheap, and you can tarry there as long as you like 
and feel perfectly at home. The goodness of heart with which you are 
greeted every morning by the landlady makes you feel that way. In 
fact every body is polite in the Touraine. The Hotel Jura at Dijon is 
another place that you ought to go to and that you will dislike to leave. 
Turning to England, which has been famous through all ages for the 
goodness of its inns and the cleanness of their linen, it would be very 
hard to make any discrimination among its hotels. None, unless the 
sailor’s quarters, down near the docks, are positively bad. In Lon- 
don the Charing Cross Hotel, although the Southeastern railway 
runs right into its back yard, is good enough for the oldest man. In 
rural England you will fall into some of those country inns, the hospi- 
tality, quietness and cleanliness of which will remind you of the charm- 
ing description of the same inns in the travels of the Grand Duke 
Cosmo. Holland likewise abounds in good hotels, and hardly any of 
them are bad. If you go to Amsterdam, and consider yourself a per- 
fect gentleman, you of course must go to the Bible House. It is prob- 
ably the best hotel in that city of good hotels. In Antwerp, if you 

should cross on the Red Star Line, go by all means to the Hotel St. 
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Antoine. You will find nothing to be desired. Of course, if you land 
at Antwerp, you will visit Brussels, only an hour from Antwerp. If 
you go to Brussels you will find that the two principal hotels — the 
hotels of Brussels — are the Hotel de Flandre, and, near by, the Hotel 
Bellevue, both kept by the same proprietor, and neither one leaving 
any thing to be desired. 

We repeat: do not fail to go. The trip will broaden your mind. 
You will find out that there are some things in the universe besides the 
eternal Yankee doodle. You will find out, if you travel with your eyes 
open, that every nation can learn something of every other. You will 
also find out that the people of every country have the conceit that 
they are the smartest, best, and greatest people in the world. To this 
there is no exception, not even in Turkey, Persia or China. You will 
conclude, after traveling in each country, that their country is best for 
them — at least best for their upper classes — while our country is best 
for us. You will also conclude that our country is the best country 
under the sun for the poor of every clime or nation. 

You wil! get your eyes opened about some things. You will find that 
the most thieving people in Europe are those who were earliest converted 
to Christianity, namely, those of South Europe. In those countries 
you want to keep a tight hand on your grip, and keep it tightly locked and 
with agoodlock. Don’t leave your door unlocked in any Mediterranean 
country, except Egypt. You will also find the greatest honesty in the 
Northland, in Denmark, Norway and Sweden, which countries were con- 
verted to Christianity five hundred years later than the rest of Europe, 
and which have less of dogmatic Christianity and of priestly superstition 
than any section of mankind. Next to them you will find that the great- 
est honesty is on the Bosphorus and the Nile, in countries where the 
inhabitants are not Christians at all. It is only in Scandanavia, in 
Turkey and in Egypt that you can venture to leave your hotel door un- 
locked. In the little Hotel Europe in Copenhagen the writer was ac- 
customed to lock his door and leave his key on the porter’s hook on 
going out for his day’s stroll; coming back in the afternoon he invar- 
iably found his door open and the key in the door. He protested with 
Mr. Lerch, the proprietor, and asked him if he would be responsible 
in case any thing was stolen. Mr. Lerch replied with astonishment: 
“‘O, you forget where you are. This is not Germany — this is Den- 
mark. Locking your door is a useless formality in Denmark.’’ Soon 
the writer learned that everywhere in Scandanavia locking your door 
is a useless formality. In every Scandinavian hotel the guest piles his 
clothes on a chair and leaves them outside his door in the hall, for the 
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waiter to brush up during the night. The Anglo-Celtic-American 
sign, ‘* boots left outside at owner’s risk,’’ is never seen. Railway 
eating-houses in Scandinavia are generally presided over by a woman 
and one or two girls. There is a great table in the center of the eat- 
ing hall loaded with viands, soups, vegetables, and dishes. Each tray- 
eler takes a plate, loads it up, goes to aside table and eats, and calls for 
any thing he wants to drink, from a bottle of beer to a bottle of cham- 
pagne. When he gets through there is no big burly fellow with a lot 
of greenbacks sticking through his fingers blocking the way out of the 
door and calling, ‘‘ fifty cents, please.” Not at all; the woman and 
the girls keep their places behind the side table on the other side of the 
dining hall. The traveler goes up and tells them what he has had; 
they tell him what the price is; he pays it and goes out and gets aboard 
the train. On the Scandinavian steamers no account is kept with the 
passenger. He eats, drinks and is as merry as he likes, and at the end 
of the voyage he tells the steward what he has had, and the steward 
tells him what the price is, and he pays it; that is all. In Turkey and 
Egypt there is no such custom as locking your door and giving your key 
to the porter when you go out. The porter has no hooks whereon 
to hang keys; you always leave your door unlocked and the key in the 
door. At night you lock your door if you like, but it is a useless 
formality. Nothing is ever stolen from you in those countries. A 
shopkeeper in a small town in Norway leaves his shop open in the sum- 
mer, with the price marked on the goods, and you go in and take what 
you like and leave the money in his till. He and his wife and children 
are off making hay or catching salmon. 

Whatever comparisons you may make between Europe and your own 
country, you will find that it is in your own country that you have most 
care for thieves. The writer has traveled over Europe several times, 
and has had the experience of having the first thing stolen from him in 
New York after his return. There is probably more thieving in one 
day in New York City than in all of Europe. In your own country, 
thieving and extortion assume every form. In Paris you are hauled 
with your baggage two or three miles from the railway station to your 
hotel for fifty cents. In New York they demand and extort from you 
three dollars; and, coming into Boston last summer, three dollars were 
demanded for carrying the writer and his hand baggage from the Cunard 
wharf toa hotel not half a mileaway. An American horse-dealer, who 
every year ships horses from France to this country, has made Montreal, 
instead of New York, his port of entry, for the reason that he was 
robbed in New York to such an extent, and without any redress, that 
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he could endure it no longer. Do not make any mistake on this point. 
A sense of our own infirmities and backslidings is the first step toward 
reformation. After traveling over Europe, north, east and west, you 
will come back to your own country with the profound impression that, 
notwithstanding it glorious opportunities for human progress, it is the 
most dishonest, thieving, and extortionate country that a traveler can 
set his foot into. 

Come on, and we will meet you over there, and then we will compare 
notes. Where shall it be? By the great Geyser of Iceland? on the top 
of Eiffel Tower? or on the Pyramid of Cheops? 


“ Stranger wilt thou follow now, 
And sit with me on Acro-Corinth’s brow?” 


Removal or Pusiic Orricers. — By an unaccountable oversight the 
leading article in our last number was not indexed either on the outside 
or inside of the cover. We allude to the learned article by Mr. Berry- 
man, Librarian of the Wisconsin State Library, on the ‘‘ Removal of 
Public Officers.”’ 
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NOTES OF RECENT DECISIONS. 


Practice: DEATH OF ONE OF SEVERAL Rererees. — The New York 
City Court of Common Pleas has lately held in the case of Berls y, 
Metropolitan Elevated R. Co.,: that where several referees are ap- 
pointed to act in a cause, and one of them dies, his death, ipso facto, 
terminates the reference: there is no survivorship among them. 


Liasiuity oF MemsBers or Boarp or HEALTH FOR ORDERING THE 
tnG or AnmmaALs SuPPOSED TO BE INFECTED WITH ConTAGIOUS DISEASES. — 
The case of Miller v. Morton,’ lately decided by the Supreme Judicial 
Court of Massachusetts by a divided court (Devens, C. Allen and 
Knowlton, JJ., dissenting) is to the effect that a statute empowering 


a board of health to cause animals infected with contagious diseases, 
e.g., @ horse with the glanders, to be killed without appraisement, af- 
fords no defense to the members of the board of health ordering a 
horse to be killed, in case it is proved that it was not so infected. The 
court, in its opinion given by Mr. Justice Ames, say that *‘ the statute 
does not declare all horses to be nuisances, and the question is whether, 
if the owner of the horse denies that his horse falls within the class 
declared to be so, the legislature can make the ex parte decision of a 
Board like this conclusive upon him. This question is answered by the 
decision in Fisher v. McGirr.* It is decided there that the owner has 
a right to be heard, and, further, that only a trial by a jury satisfies 
the provision of article 12 of the declaration of rights, that no subject 
shall be deprived of his property but by the judgment of his peers or 
the law of the land.’’ The view taken by the dissenting judges was 
that the act was constitutional in conferring upon the board of health 
the power to kill diseased animals, and the fact that they might, by 
mistake in the exercise of this power, kill a healthy animal, did not 
render it unconstitutional. It was regarded as a valid exercise of the 
police power. 


15 .N. Y. Law Journal, No. 33. 2 32 Cent. L. J. 246. 3 1 Gray, 1. 
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Lire Insurance: Private InrernationaL Law.—In the case of 
Wall y. Equitable Life Ins. Co.} the Supreme Court of the United 
States, affirming the Circuit Court of the United States for the western 
district of Missouri, holds that the statute of Missouri known as the 
non-forfeiture law, governs a policy of life insurance issued by a for- 
eign company, although the policy contains a clause contrary to the 
statute. We have not seen the opinion, which is delivered by Mr. Jus- 
tice Gray and concurred in by the whole court, but the scope of the 
decision is understood to be that the statute is paramount to the con- 
tract. We do not understand, from a description of the case which we 
have seen in one of the daily newspapers, that there was in the policy 
an express waiver of the provisions of the particular statute, though 
such may have been the case. 


Haseas Corpus: Invasions oF FEDERAL Prisons By State Writs 
or Haseas Corpus— Mrs. Jounson’s Case. — Before the Civil War, 
while attempts were made to enforce the fugitive slave law in the north- 
ern States, the invasions of prisons by State writs of habeas corpus and 
the relief of prisoners there held under Federal process, was a spectacle 
of not uncommon occurrence. Judges of State courts in Ohio, Wis- 
consin and elsewhere had the unbearable impudence to undertake, by 
means of this writ, to superintend Federal process, and to place 
themselves above the Federal courts.? They were sustained by local 
public sentiment; but, of course, their jurisdiction was denied and re- 
pudiated by the Supreme Court of the United States. During the 
Civil War the pendulum swung back, and since that time we have con- 
stantly seen the spectacle of Federal judges invading State prisons and 
releasing convicts there held under State process, by means of the writ 
of habeas corpus. We have denounced this abuse of power in these 
columns without stint, but not using stronger language than the cases 
deserved. We now have to chronicle the astonishing fact that a judge 
of a superior court in Massachusetts has directed the writ of personal 
replevin—a writ existing under the statutes of that State cor- 
responding to the writ of habeas corpus, to one of the State prisons of 
Massachusetts, to release therefrom a prisoner held in execution, 


1 Not yet reported. S.) 506 (reversing Ex parte Booth, 
2 Matter of Booth, 3 Wis. 1; Ex supra). See also Tarble’s Case, 13 

parte Robinson, 1 Bond (U. 8.), 39. Wall. (U. S.) 397 (reversing Re Tarble, 
* Ableman v. Booth, 21 How. (U. 25 Wis. 290.) 
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under a sentence of six months’ imprisonment, for the crime 
of perjury, which sentence was rendered by the District Court of 
the United States. The case will probably pass into history either 
as Mrs. Johnson’s case, or as General Butler’s case. Mrs. Johnson 
was prosecuted criminally and convicted in the District Court of the 
United States for the District of Massachussetts, for committing per- 
jury in respect of a pension claim. Her counsel was General Benja- 
min F. Butler. She was sentenced to be imprisoned for six months in 
the reformatory prison for women at Sherborn, Massachusetts. The 
laws of Massachusetts which established the prison, provide that im- 
prisonment therein shall not be for a term of less than one year, ex- 
cept in specified cases. But those laws also permit any reformatory or 
prison institution to be used as a house of detention by the process of 
any court of the United States. It is well known that the State prisons 
are almost exclusively used for Federal prisoners, under arrangements 
which exist between the Federal government and the several States, and 
that suck use of the State prisons is sanctioned by the statutes of each 
of the States. Such is the statute law of Massachusetts. 

The case was then very simple. Mrs. Johnson had been convicted 
by a Federal tribunal of competent jurisdiction and was imprisoned in 
execution in a prison which was, pro hac vice, a Federal prison. In the 
course of the trial, which had taken place before Mr. District Judge 
Carpenter, General Butler had come into several collisions with the 
judge, of which we shall not speak here. After the conviction and 
imprisonment he applied to Hon. Albert Mason, judge of the Superior 
Court of Massachusetts, at Boston, for a writ of personal re- 
plevin to release the prisoner. Strange as it may appear, this judge 
granted the writ; the sheriff served it on the matron of the reforma- 
tory ; she delivered the prisoner to the sheriff without question, and the 
prisoner was released. Three days afterwards the prisoner was re- 
arrested under Federal process as an escaped prisoner. The astonishing 
feature of the business is that a judge of a superior court of record 
could be found in Massachusetts, where the bench and bar are so 
thoroughly educated and well informed, who should be so grossly ig- 
norant as to commit such an abuse of process. If any thing has become 
thoroughly settled, during the last forty years, in respect of the relative 
jurisdiction of the Federal and State tribunals, it is that the Federal 
tribunals, as against the State tribunals, are the exclusive judges of 
their own jurisdiction. We undertake to say that no State court, 
for the purpose of superintending Federal process, has the power to 
judge of Federal jurisdiction. 
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CuaritaBLe Bequests: Bequest To A CorPORATION FOR 
que SuPPORT OF THE Poor. — The Court of Appeals of New York, three 
judges dissenting, have lately decided that a bequest of money to a 
town ‘‘ to be kept as a fund for the support of the poor of said town ’’ 
is void for want of power in the corporation to take such a bequest, 
and also for want of any acertained or ascertainable beneficiaries to re- 
ceive the same. The reasoning of the court, as contained ina syllabus, 
is that a bequest to a town for the support of the poor of said town is 
not intended exclusively for the benefit of such persons as will answer 
the definition of ‘‘ poor,’’ and for whose support the town is liable; but 
that it includes the broader class of persons who may be regarded as 
fit subjects of charity on account of their poverty for whose support 
the town is not liable; so that, as the town has no power, under the 
statutes defining its powers, to support indigent persons of the latter 
class, the bequest fails for want of poor in town to take it. 


Actions For Trespass: QvueEsTION OF SuBSEQUENT APPOINTMENT OF 
Recetver. — The New York Court of Appeals hold, in a learned opinion 
by Brown, J., that a receiver appointed by the Circuit Court of the 
United States, in a suit to foreclose a general railway mortgage, who is 
invested with possession of all the property of the company, and who 
is clothed with the power to defend all suits brought against himself or 
the company, and to intervene in any pending suits, — is not a proper 
party to an action originally brought against the company for a trespass 
committed before his appointment. The opinion is valuable from the 
fact that a good deal of elementary and judicial authority is cited and 
commented upon, touching the status, the office, and powers of receivers. 
The grounds on which the court proceed will be understood from the 
following extract from its opinion: — 


“The defendant in this case was appointed by the Circuit Court in pursuance 
of its powers as a court of chancery. His functions were confined to the care 
and preservation of the mortgaged property, and his appointment gave him 
temporary management of the railroad under direction of the court; nothing 
more. The mortgage covered all the railroad property, real and personal, and 
hence all property of the corporation was placed in his possession. He was 
authorized to operate the road, protect his title and possession, to defend all 
suits brought against him or the railroad company, to intervene in any suits or 
proceedings then pending, and was invested with the authority and powers usu- 


1 Fosdick v. Hempstead (N. Y.), Finch and Gray, JJ., dissented; re- 
26 N. E. Rep. 801; Ruger, C.J., and versing s. c. 8 N. Y. Sup. 772. 
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ally conferred upon receivers in like cases according to the course and practice 
of the courts of the United States sitting inequity. By the same order the cor. 
poration was enjoined from interfering with said receiver in the possession and 
management of the railroad property. He did not represent the corporation or 
supersede it in the exercise of its powers, except in relation to the possession 
and management of the property committed to his charge. Notwithstanding his 
appointment, the corporation was clothed with its franchises, and still existed, 
It could still exercise its power, so it did not interfere with the management of 
the railroad. It could do many corporate acts, and it could do all things 
necessary to preserve its legal existence. It could sue and be sued, and was 
liable for its acts and upon its contracts and covenants the same as if the re- 
ceiver had not been appointed. With the purticular cause of action set out in 
complaint the defendant had no connection, and it could in no possibie way be 
charged upon the property in the receiver’s possession.’ For it the corpo- 
ration was alone liable, and there was no legal obstacle to an action against it; 
and a judgment, if recovered, was collectible out of its available assets. It fol- 
lows from these views that the defendant was not a proper party to the suit, and 
that the action was not maintainable against him.”’ 2 


Conveyances: oF A SINGLE CREDITOR TO SvuE 
WHERE THERE HAS BEEN AN ASSIGNMENT FOR CREDITORS, ALTHOUGH THE 
Trust 1s Wounp urp.— The Supreme Court of Indiana hold, in a learned 
opinion by Elliott, J., that where a debtor has made an assignment of 
all his property for the benefit of his creditors, and the trust has been 
executed and the assignee discharged, a single creditor cannot sue to 
set aside a fraudulent conveyance made by the debtor, although neither 
the assignee nor the particular creditor had any knowledge of the fact 
of the fraudulent conveyance until after the assignee had been dis- 
charged. The court proceed upon the view that the effect of the vol- 
untary assignment was to charge all of the debtor’s property, including 
that now sought to be reached, with a trust for the equal benefit of all 
his creditors, and that no circumstances can supervene which will 
enable a single creditor to sue alone and get satisfaction of his judg- 
ment out of that trust fund; if he can sue at all, he must bring his ac- 
tion for the benefit of himself and all the other creditors. The learned 
judge says: ‘‘It is not necessary, nor indeed proper, for us to decide 
what effect should be given the order closing the trust, if the case were 
one wherein a creditor was asking the appointment of a trustee and seek- 


1 Metropolitan Trust Co. v. Tona- 2 Decker v. Gardner, (N. Y.) 26N. 
wanda R. Co., 103 N. Y. 245; 8N.E. E. Rep. 814; reversing s. c. 11 (N. Y.) 
Rep. 488; Raht v. Attrill, 106 N. Y. Supp. 388. 

423; 13N. E. Rep. 282. 
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ing to secure the property fraudulently conveyed for the benefit of all 
the beneficiaries of the trust, since we have no such case. All that we 
do decide, or that we can properly decide, is that the theory upon 
which the appellant proceeds is untenable, inasmuch as he seeks to 
subject the property fraudulently conveyed, for his exclusive benefit, 
and does not bring other beneficiaries into court, nor sue in their be- 
half.”’! In like manner the Supreme Court of the United States has 
held that the failure of an assignee in bankruptcy to bring suit to set 
aside a fraudulent conveyance within the time limited, will not confer 
upon creditors a right to bring such a suit. ? 


Larceny: Arrorney or Acent Disspurstnc Money or CLIENT oR 
PrincipaAL, AND Keepine A Stick Hiwserr.—The Supreme Judicial 
Court of Massachusetts has lately had before it the question whether 
an attorney is properly indictable for larceny under the following state 
of facts: He was employed by a client to ascertain the price of cer- 
tainland. The price mentioned to him was $125. He told his client 
that the lowest price was $325; three hundred dollars of which was to 
go to the owners of the land, fifteen dollars to their agent, and ten dol- 
lars to the attorney himself. The client assented to the terms, and gave 
the defendant instructions as to the deed. When the deed was ready 
the client, the agent of the owners of the land, and the defendant met. 
The defendant approved the deed, and said to his client: ‘*‘ Pay over 
the money.”” His client counted out $325 on the table in front of the 
defendant, who counted it, took it from the table, and requested the 
agent of the other party to the trade to go into the next room. In the 
next room he gave to that agent $125 of the money. He then returned 
to his client, gave him a receipt for ten dollars, and kept the rest of the 
money. It was held that he was guilty of larceny. The theory of the 
court will be understood from the following quotation from opinion 
given by Mr. Justice Holmes: — 


“When the defendant took up the money from the table, it had not yet passed 
under the dominion of Bent, who represented the opposite party. The defend- 
ant did not receive it as representing the opposite party. He purported to 
be acting in the interest of Teeling. The jury would have been warranted in 
finding that Teeling impliedly authorized the defendant to take up the money 
from the table; but they only could have found that he allowed him to do so 


1 Vorhees v. Carpenter (Ind.) 26 N. ? Trimble v. Woodhead, 102 U. 8. 
E. Rep. 838. 647; Moyer v. Dewey, 103 U. 8. 801. 
VOL. XXV. 32 
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for the purpose of immediately transferring the identical bills, or of all but $10 
of them, to Bent under Teeling’s eyes. Subject to a single consideration to be 
mentioned later, there is no doubt that in thus receiving the money for a mo- 
ment the defendant purported, at most, to act as Teeling’s servant or hand, 
under his immediate direction and control. Therefore, not only the title to the 


money, but the possession of it, remained in Teeling while the money was in 
the defendant’s custody.’’! 


A good many cases are referred to, and the case is a valuable one, 
and the decision is wholesome and sound. Such a rule of law is neces- 
sary to reach the customary rascality of real estate agents who habit- 
ually steal from both parties to a transaction. That a lawyer should 
have acted in that way is especially disgraceful, for a lawyer is sup- 
posed to have an educated conscience; but the atmosphere in which a 


real estate agent dwells soon renders him oblivious to all distinctions 
of mine and thine. 


Morvat Benerit Insurancr: Maxine One’s FIANCEE BENEFI- 


crary. — The adage that all the world loves a lover is perhaps illustrated 
in a recent decision of the Supreme Judicial Court of Massachusetts, to 
the effect that, under a statute of that State, ? providing that mutual ben- 
efit societies may make their certificates payable to the ‘‘ widows, or- 
phans, or other relatives of deceased members, or any persons dependent 
upon deceased members,— a certificate may be made payable to the fiancee 
of a member, who is supported partly by her own labor and partly by 
money paid her by such member, though he is under no legal obliga- 
tion to make such payments. The court proceeded upon the view, 
expressed in one of its previous decisions,‘ that such statutes are to 
be construed ‘“‘ liberally, and in such manner as to carry out the be- 
nevolent purpose sought to be provided for.’’ The court also concede 
that trivial, casual or perhaps wholly charitable assistance would not 
create the relation of dependency intended by the statute. ‘‘ But,” 
said Mr. Justice Morton, speaking for the court: ‘*‘ We taink, in view 
of the relation between them, she had a right to receive and depend on 
his assistance, and that he was under a moral obligation, after prom- 
ising it, to continue to furnish it. She in fact depended on it, and was 
aided by it for many months, and down to his death. The money was 


1 Com. v. Lanman (Mass.), 26 N. 


E. Rep. 858. 4 American Legion of Honor». Perry, 
2 McCarthy v. New England Orderof 140 Mass., 580; s. c. 5 N. E. Rep., 


Protection (Mass.), 26 N. E. Rep. 866. 634. 


8 Mass. St. 1882, chap. 195, § 2. 
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not given by him nor received by her as a charity, but was given to and 
received by her as his intended wife,— as a person who in some sort 
bad aclaim upon him. And whatever his legal rights may have been, 
it plainly was not expected by either that, so long as the relation be- 
tween them continued, his assistance would be refused or withheld ; and 
so her dependence on him had a certain quality of permanency, and 
was not casual or merely temporary.’’ 


Trespass: Bite or A Doc — Wuo ts Keeper or A Doc.— A valuable 
contuibution to dog law is found in the decision of the Supreme Jadi- 
cial Court of Massachusetts in Whittemore v. Thomas! where the court 
hold, in an action for personal injuries from the bite of a dog alleged 
to have been kept by the defendant, that evidence that the dog belonged 
to a hired man, who lived with the defendant and who kept the dog 
with him with the defendant’s consent, was sufficient to take to 
the jury the question whether the defendant was the keeper of the 
dog, although there was no direct evidence that the dog was kept for 
the defendant’s benefit or service, and there was evidence that he ex- 
ercised no control over it. The court below ruled, as matter of law, on 
this state of evidence, that the defendant was the keeper of the dog, 


and declined to submit any question to the jury save that of damages ; 
but this judgment is reversed. The opinion discloses the fact that 
there is considerable judicial authority upon the question who is to be 
deemed the keeper of a biting dog. 


Master AND SERVANT: FELLOW-SERVANTS IN Common EMPLOYMENT. — 
The Supreme Court of New Jersey has been obliged to wrestle with the 
vexed question, constantly recurring, what grade of superior servant 
remains a fellow-servant, or becomes the vice-principal of the master, 
within the meaning of the rule that the master is not liable for injuries 
happening to one servant through the negligence of a fellow-servant 
engaged in the same general employment. The court reached the fol- 
lowing conclusion, stated in a syllabus drawn by the court itself: 
“The master will not be liable to a fellow-servant in his employ for 
injuries occasioned by the negligence of a superior servant, who is also 
employed as a boss or foreman of other workmen with whom he labors 
in the execution of work designed and directed by the master or his 


1 26 N. E. Rep. 875. 
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vice-principal.’”’! A valuable opinion is written by Magie, J., which 
results in proving that the decisions upon the question are irreconcilable; 
but it may be said, in support of the conclusion of the New Jersey 
court, that there is a large class of authority, English and American, 
to the effect that a mere foreman of work, who does no more than 
** boss ’’ a squad of hands in the execution of their work, and who has 
no power to plan or lay out work, or to hire or discharge men, isa 
mere fellow-servant with the hands whom he bosses, within the meaning 
of the rule under consideration. 


Marriep WomEN: GENERAL JUDGMENTS AGAINST, NOT VorD But Vor- 
ABLE. — There is a good deal of ignorant or inadvertent dicta in the 
books, and even in the judicial decisions, to the effect that a general 
judgment against a married woman is absolutely void. This state- 
ment is several times met with in decisions of the Supreme Court of 
Missouri. Such was never the common law of England. A general 
judgment against a married woman was voidable in the sense of being 
reversible on error, but if it was not reversed on error, it stood and 
was enforcible by imprisonment of the defendant, and this was the 
experimentum crucis to which the husband was subjected to coerce the 
payment of it by him: he could either part with his money or with his 
wife. The Supreme Court of Rhode Island has recently had occasion 
to explain this distinction, and to affirm this statement of doctrine.? 
The court hold that a judgment in trespass and ejectment against a 
married woman, sued without joining her husband, is not void but 
voidable; and that, upon her ejectment on execution under it, it is, 
unless set aside by the proper proceedings, a defense to an action 
against the plaintiff of trespass de bonis asportatis. Ina work as ele- 
mentary as Gould on Pleading, it is said :— 


‘¢When a feme covert is sued alone, she can plead her coverture only in . 
abatement; for the defense does not deny the right of action, and therefore, if 
she omits to plead it as a dilatory plea, she waives it, so far as regards her own 
privilege, and tacitly admits that she is liable to be sued alone. * * * But 
she can by no admission or omission waive any right of her husband. And 
‘therefore, if she omits to plead her coverture, he may at any time come in and 
plead it in bar. And if both of them omit to plead it, and judgment is given 


1 O’Brien v. American Dredging 2 Smith v. Borden (R. I.), 21 Atl 
Co. (N. J.), 21 Atl. Rep. 324. Rep. 351. 
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against her, the judgment may be reversed by writ of error, in which they must 
both join as plaintiffs in error.’?! 


Mr. Justice Matteson, in giving the opinion of the Supreme Court 
of Rhode Island, after quoting this language, adds :— 


“Until reversed, then, the judgment, though erroneous, stands as a valid 
judgment. The same doctrine has been recognized and maintained by numer- 
ous authorities, which hold that, in cases where the defense of coverture has 
not been interposed, judgments against married women, founded upon con- 
tracts even, which they are incompetent to make, are, nevertheless, binding 
upon them until set aside upon appeal, or by some appropriate method.” 


The learned judge supports this proposition by a numerous citation 
of cases. A very little reflection will convince one of the propriety 
of this rule. How can a plaintiff implead a husband, in suing a woman, 
unless he knows that she has a husband? If, supposing that she is a 
feme sole, he sues her as such, and neither she nor her husband sees fit 
to plead her coverture, how is he or the court to discover the fact? 
Upon what principle can she and he stand by and allow the judgment 
to go against her as a feme sole, and then, upon its attempted execu- 
tion, set up that the judgment itself is void? 


Amicus Curt#: Ricut or Amicus Curt# To INTERVENE SHow 
THAT THE Suit 1s Fictitious. —In Haley v. Eureka County Bank,? the 
Supreme Court of Nevada (Bigelow, J., dissenting) hold that an ami- 
cus curiz may intervene without notice, and move to dismiss an action, 
on the ground that it is fictitious. The syllabus states that the defend- 
ants purchased property and organized a company, of which they 
elected the plaintiff secretary ; that, afterwards, to settle their title to 
the property, they transferred the title to the plaintiff, and procured 
him to bring an action against them for its conversion, agreeing to sub- 
mit to a judgment by default, after which the plaintiff was to transfer 


1 Gould Pl., §§ 88, 89. ton v. Young, 2 Tenn. Ch. 768, 770; 
2 Gambette v. Brock, 41 Cal.78, 82, Howell v. Hale, 5 Lea, 405, 410; 

83; Burk v. Hill, 55 Ind. 419; Hinsey Howard v. North, 5 Tex. 290, 298; 

v. Feeley, 62 Ind. 85, 87; Spalding v. Phelps v. Brackett, 24 Tex. 236, 237; 

Wathen, 7 Bush, 659, 663; Vantilburg Moses v. Richardson, 8 Barn. & C. 421. 

v. Black, 3 Mont. 459, 467, 468; Green See, also, note to Caldwell v. Walters, 

v. Branton, 1 Dev. Eq. 500, 504; Vick 55 Amer. Dec. 599, 600. 

v. Pope, 81 N. C. 22, 26, 27; Sheppard 3 26 Pac. Rep. 64. 

®. Kendle, Humph. 81, 82; Chatter- 
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to them all his legal rights in the property; that defendants retained 
and paid the plaintiff's attorney ; that it appeared that the plaintiff had 
paid nothing for the property; and that the plaintiff claimed that the 
suit was not fictitious, but was hostile to the defendants. The court 
held that the suit should be dismissed as fictitious, on motion by the 
defendant’s counsel, appearing as amicus curi, which motion was sup- 
ported by affidavits. The court also held that the suit might be dis- 
missed after the assignment of a judgment by default, — reasoning 
that there were no rights under such a judgment to assign. Murphy, 
J., who wrote the opinion of the court, quoted from the following lan- 
guage of Rombaur, P. J., in a recent case in the St. Louis Court of 
Appeals :— 


** This decree cannot stand. Suits contemplate adversary parties, although 
amicable suits may be brought to determine the respective rights of the parties 
thereto. When a suit is brought with a view of affecting the rights of third 
parties, and it is apparent that that is its sole object, the suit ceases to be 
adversary, and becomes collusive. No court should lend its aid to such a pro- 
ceeding, least of alla court of equity.’’ 


It ought to be observed of the case from which this extract 
is taken, that it came before the St. Louis Court of Appeals a sec- 


ond timein another form, and the court struggled very hard in the second 
case to do the justice which was sought by the plaintiff in the first case, 
and but partially succeeded. The result of the decision in the first case 
and of the failure to find some means of justice in the second case, was 
that a portion of the exemption of an insane widow was taken to pay 
one of the debts of her deceased husband. That case, we venture to 
think, is a good illustration of the fact that cases may be friendly in 
their character, and not in a strict sense adversary, and yet brought 
with proper motives and under circumstances which justify the courts 
in retaining them, and in administering equity upon the facts disclosed. 


New Triac: Inapequacy or Damaces. —It is not often that new 
trials are granted because of the inadequacy of the damages which the 
jury have awarded ; but the well understood rule is that the court will 
set aside a verdict and grant a new trial where the award of damages 
is either so great or so little, when considered with reference to the evi- 
dence, as to indicate passion, prejudice, gross mistake, or an entire 


1 Straat v. Meeker, 39 Mo. App. 
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disregard of the testimony, on the part of the jury. In a recent case 
in California the action was for damages for personal injuries, and the 
evidence showed that the defendant had wrongfully assaulted the 
plaintiff, who was then forty-six years of age, in good health, and able 
to earn sixty dollars a month, and inflicted an injury upon him which 
resulted in the loss of one arm. The Supreme Court of California held 
that a verdict of five hundred dollars was so grossly inadequate that it 
was not an abuse of discretion to grant a new trial. } 


Companies: DeLay IN De ivertnc Messaces — Dam- 
aces— 1n Haptey v. BaxenpaLe. — The Supreme Court of Mis- 
sissippi apply the well known rule in Hadley v. Baxendale? so as to 
hold that the delay of a telegraph company in delivering a telegram to 
an attorney, requesting him to take the first train for a neighboring 
town, but which telegram contains nothing to show why he is wanted 
at that place, or what injuries will result to him from the delay in de- 
livering it, — does not entitle him to recover damages to the extent of 
the attorney’s fee which he might have earned, had the dispatch been 
seasonably delivered. The court reason that such a rule of damages 
would cover all possible and improbable consequences arising from the 
delay in delivering telegraph messages, instead of the probable conse- 
quences only. The rule laid down in the celebrated case of Hadley 
v. Baxendale was this: ‘‘ Where two parties have made a contract, 
which one of them has broken, the damages which the other party 
ought to receive in respect of such breach of contract, should be either 
such as may fairly and substantially be considered as arising naturally, 
i. e., according to the usual course of things, from such breach of con- 
tract itself, or such as may reasonably be supposed to have been in the 
contemplation of both parties at the time they made the contract, as 
the probable result of the breach of it.’ The views of the courts ap- 
plying this rule of damages to the misfeasance or nonfeasance of tele- 
graph companies or denying its application in such cases, would make 
a very long chapter, even if the decisions were well con- 
densed; nor could any considerable degree of harmony be 
made out of such of those decisions as relate to loss of 
profits by the addressee of the message where the message 


1 Townsend v. Briggs (Cal.), 26 3 Western Union Tel. Co. v. Clif- 
Pac. Rep. 108. ton (Miss.), 8 South. Rep. 746. 

29 Exch, 341. See also Railroad 
Co. v, Ragsdale, 46 Miss. 460. 
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orders or requests affirmative action. Several of the cases do, how- 
ever, touch upon the question under what circumstances such a 
failure will give rise to an action for damages for the loss of a chance 
of obtaining employment, or for the loss of fees by a professional 
man. It has been held that where a telegram is sent to a person sum- 
moning him to perform certain services, and, in consequence of its not 
being seasonably delivered, he loses the job, so to speak, the measure 
of his damages is what he would have been able to make out of the 
job if the dispatch had been duly delivered to him, less what he ac- 
tually did make during the time. This may be illustrated by a case 
where a telegram was sent to a physician summoning him, but, 
through the negligence of the company, it was not delivered until it 
was too late to make the visit, and until after the order had been 
countermanded. There was testimony that a reasonable compensation 
for the services expected to be performed by the physician would have 
been five hundred dollars, and that the sender of the message was sol- 
vent. It was held that the difference between such sum, and what the 
physician actually earned during the time that he would have been ab- 
sent on the visit was the measure of his damages.! The rule appears 
to be the same where, through the negligence of the telegraph com- 
pany in not delivering a dispatch, the plaintiff fails to obtain a sal- 
aried position which has been tendered to him; the measure of his 
damages is the difference between the amount of the salary and 
the amount actually earned by him during the period of tendered em- 
ployment.? But where, in consequence of such a failure, the plaintiff 
lost the chance to work by the day for a period of time not stipulated, 
it was held that the company was liable in nominal damages only.* 
But with due respect to this court, it should seem that the plaintiff was 
entitled to recover, at least, what he would have obtained for one 
day’s work. Beyond that it might well be held that every thing was 
speculative or contingent. It has been held, under a statute of Indiana, 
making telegraph companies liable in special damages for negligence in 
delivering dispatches, etc., that the plaintiff may recover damages for 
the non-delivery of a message tendering him employment as a steam- 
boat pilot at certain wages per month for a trip and if he suited for 
the season, and that the measure of his damages was what he actually 
lost by failing to obtain the employment.‘ In another case in the same 


1 Western Union Tel. Co. v. Long- 8 Western Union Tel. Co., 78 Me.97. 

will (N. M.), 21 Pac. Rep. 339. 4 Western Union Tel. Co. v. Fen- 
2 Western Union Tel. Co. v. Vallen- ton, 52 Ind. 1. 
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statute, the action was for failing to deliver a message, and the plaintiff 
alleged and gave evidence tending to prove that he had been thrown out 
of an employment in which he could have made two dollars per day, 
in consequence of the default of the telegraph company. It was held 
that an instruction that his damages would be two dollars a day, from 
the date of sending the message to the institution of the suit, deducting 
for Sundays and such amount as he had earned or might have earned 
by reasonable diligence in seeking other work, was sufficiently favorable 
to the defendant.! Under a statute of Nebraska? making telegraph 
companies liable for all damages for failure to transmit correctly mes- 
sages intrusted to them, notwithstanding the condition in the printed 
message blanks excepting such companies from said liability, it has been 
held that such a company is liable for the damages sustained by a person 
who has lost a promised situation by reason of the incorrect transmis- 
sion of a message to a point without the State, though the blank used 
by the plaintiff contained a condition limiting the company’s liability 
for failure to deliver an unrepeated message correctly to the amount 
received for the same.® 


ASSIGNMENT FOR CREDITORS: PREPERENCES — CONFESSIONS OF JUDG- 
ment INURE TO THE BENEFIT OF ALL CREDITORS. — In Rochester v. Ar- 
mour‘ the Supreme Court of Alabama hold, in an able and learned 
opinion, delivered by the venerable Chief Justice Stone, that, under Code 
Ala., § 1737, providing that every general assignment made hy a debtor, 
by which a preference or priority of payment is given to one or more 
creditors, shall inure to the benefit of all the creditors equally, the gen- 
eral creditors of an insolvent debtor are entitled to share equally in his 
property with bona fide creditors, in whose favor he has confessed judg- 
ment in contemplation of, and just prior to, a general assignment. 


Rattway Compantes: ror Derective BripGe FURNISHING 
Access From Station.—In Watrous v. Oxana Land Co.,5 the Supreme 
Court of Alabama held the following propositions: 1. One who, to 
give access to his hotel, constructs a bridge on the land of a railroad 
company, and turns it over to the company for its use, is not liable for 


1 Western Union Tel. Co. v. Mc- 3 Kemp v. Western Union Tel. Co. 
Kibbin, 114 Ind. 511; s.c. 14 N. E. (Neb.), 44.N. W. Rep. 1064. 
Rep. 894. 4 8 South. Rep. 780. 

* Comp. Stat. Neb., chap. 89a, § 12. 58 South. Rep. 770. 
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personal injuries caused by a defect in the bridge due to the company’s 
failure to repair it. 2. A railroad company is liable for personal injur- 
ies sustained by a passenger by reason of a defect in a platform erected 
near the tracks, on the company’s station grounds, which it permitsits 
passengers to use in going from the train to and from the hotel for 
meals, though the platform may have been erected by the owner of the 
hotel, who also agreed with the company to keep it in repair. The 
bridge in question was erected by a hotel company, in part for its own 
convenience; but the court took the just view that this fact did not 
excuse the railroad company, or shift its public duty from its shoul- 
ders. McClellan, J., who wrote the opinion of the court, among other 
things, said :— 


‘* Tt cannot, of course, be tolerated that a duty of this sort resting on the rail- 
road company could be lifted and devolved upon another by contract between 
them, so as to exonerate the company from any liability it would otherwise be 
under to third persons for the consequence of a failure to discharge the duty 
itself; and the defendant can have no advantage, as against this plaintiff, from 
the fact that the hotel company had undertaken to keep the bridge in repair. 
Moreover, to recur again to the statement admitted in evidence, it is not at all 
clear that the agreement of the hotel company to keep in repair pertained to the 
platform in question. But however that may be, the bridge was on the station 
ground of the defendant. It was a part of the recognized way leading to and 
from defendant’s trains. It was in a dangerous condition. This condition 
was, or should have been, known to the defendant. Its failure to know the 
fact, or knowing it, its failure to repair the bridge, obviate the defect, and ren- 
der passage upon it safe, was, reason and authority leave no room to doubt, 
such negligence on its part as to impart a liability for the injury suffered by the 
plaintiff, unless his own negligence proximately contributed thereto.” ! 


Wire’s Separate Estate: No Power To Cuarce Sovtn Car- 
oLina — Supsrocation. —In Peoples’ Nat. Bank v. Epstin,® it is 
held that a mortgage of her separate estate, given by a married woman 
to secure the payment of her husband’s debts to the mortgagee, is 
invalid in South Carolina. Where, however, a part of the money 
obtained by such mortgage is used to pay off a prior valid mortgage on 
the estate, the second mortgagee will be subrogated to the rights of the 
mortgagee under the prior mortgage, and to that extent may enforce 
his mortgage. 


1 Citing Railway Co. v. Thompson, v. Railway Co., 69 Mich. 868; 37 N. W. 
77 Ala. 448; Railroad v. McLendon, Rep. 361. 
63 Ala. 266; Railroad Co. v. Arnold, 244 Fed. Rep. 403. 
84 Ala. 159; 4 South. Rep. 359; Cross 
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CoRPORATION: PAYMENT OF SHARES — DocTRINE THAT A CORPORATION 
can GIVE AWAY ITS UNISSUED SHARES, PROVIDED THEY ARE WORTHLESS 
at THE Time. — The Supreme Court of the United States has lately 
rendered a decision! which must be quoted as laying down the doctrine 
that, while a corporation cannot in general give away its unissued shares 
or issue them for less than their real value, yet it may issue them, in 
payment for work or otherwise, at whatever they are actually worth at 
the time: that is to say, if they are worth only one cent on the dollar 
at the time, the corporation may issue one hundred dollars worth of its 
shares at their nominal value, for one dollar’s worth of work. One needs 
to re-read this decision several times before convincing himself that the 
highest court of the Union, and that a judge of the ability of Mr. 
Justice Harlan, could have deliberately expounded such a doctrine. A 
Missouri lawyer will re-read it several times before he can bring his 
mind to the belief that such a doctrine was deliberately expounded in 
respect of a Missouri corporation, and in a case governed by the law of 
Missouri. 

Stripped of unnecessary details, the case was that a railroad company, 
being indebted to the plaintiff by judgment, employed a contractor to 
do certain grading, under a contract by which the contractor was to 
receive twelve thousand dollars a mile for the grading, and under 
which he received, in addition, eight hundred and fifty thousand 
dollars’ worth, at the nominal value, of the shares of the company, —all 
of this for grading thirty-eight miles of main and two miles of side-track 
in a level country. Of course, after such a financial transaction the 
railroad company became insolvent. The contractor, becoming a 
stockholder to this extent, no doubt acquired such an influence in 
its board of directors as to enable him to make it insolvent. How 
its insolvency came about does not, however, appear; but the plaintiff, 
finding the company insolvent and his judgment unpaid, filed a bill in 
equity against the contractor who had thus become a stockholder, to 
charge him in respect of what was unpaid on his shares. In this bill 
the plaintiff charged that the work done by the contractor was not 
worth more than twelve thousand dollars a mile; that the mortgage 
bonds issued to him were a ‘‘ full and adequate consideration for the 
work done,’’ and that there was no consideration received by the com- 
pany for the stock; in short, the meaning of his language was that the 
company had given away the stock to the contractor, and he charged 
that it was fraudulently done. The Supreme Court of the United 


1 Fogg v. Blair. 
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States, after laying down the usual ground that stock subscriptions 
constitute a trust fund for creditors which cannot be given away or dis- 
posed of without consideration or fraudulently by the directors, and cor- 
rectly stating that this is the law of Missouri as well as the doctrine of 
the Supreme Court of the United States, proceed to say —the italics 
being ours :— 


*<Tt is averred in the bill, and the demurrer admitted, for the purposes of the 
hearing below, that full and adequate compensation for the work done by Blair 
and Taylor was $12,000 per mile in the company’s first mortgage bonds, As- 
suming this to be true, if the stock issued to Blair and Taylor was of any con- 
siderable value at the time theyreceived it, or if the circumstances attending ite 
delivery to themindicated bad faith upon their part or upon the part of the cor- 
poration, different questions would arise from those now presented. But the bill 
contains no allegation whatever as to the real or market valueof the stock. The court 
cannot say, from any facts set forth in the bill as to the condition of the railroads 
in question that the stock when delivered to the contractors was worth par, or that 
ithad any substantial value. If, when disposed of by the railroad company, it was 
without value, no wrong was done to creditors by the contract made with Blair and 
Taylor. If the plaintiff expected to recover in this suit upon the ground that 
the stock was of substantial value, it was incumbent upon him to distinctly al- 
lege facts that would enable the court —assuming such facts to be true —to 
say that the contract between the railroad company and the contractors was 
ove which, in the interest of creditors, ought to be closely scrutinized. He seems 
to have carefully avoided making any allegation as to the real or probable value 
of the stock and to have supposed that the court, in the absence of averment 
or proof to the contrary, would assume that it was worth par, or had substan- 
tial value. As he impugned the good faith of the transaction between the 
company and the contractors, it was incumbent upon him to state the essential, 
ultimate facts upon which his cause of action rested, and not content himself 
with charging, generally, that what was done was ‘‘ colorable,”’ a ‘ fraud,” a 
**breach of trust’? and a ‘scheme ”’ by which Blair and Taylor were to get the 
stock without paying for it. These are allegations of legal conclusions merely, 
which a demurrer does not admit.) Itis consistent with the allegations of the 
bill that the stock was absolutely without value when isssued to Blair and up to 
the time when the railroad and all the property appurtenant thereto was sold 
under the decree of foreclosure.” 


We confess ourselves unable to gather the meaning of this decision. 
It affirms in a previous part of the opinion, the familiar doctrine of 
that court, and of every court that has a correct understanding of 
this subject, that a stock subscription must be paid up according to its 


1 Citing Dillon v. Barnard, 21 Wall. souri Pacific Company, 115 U. S. 587, 
430, 437; United States v. Ames, 99 596; Ford v. Peering, 1 Ves. 72, 77. 
U.S. 35, 45; Pullman Company »v. Mis- 
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terms; but it announces the doctrine that a corporation may sell 
its stock for any thing which it may happen to be worth at the 
time, or even give it away if it is worthless, and that the cred- 
itors cannot complain of this if their security is not impaired. 
The contrary has been held in many cases, of which we merely cite 
afew inthe margin.! But we need not enlarge upon this question. 
We could probably fill twenty foolscap pages with decisions, more or 
less familiar to the profession, to the effect that the potential shares of 
corporate stock cannot be used in a mere game of shuttle-cock and 
battle-dore by corporate manipulators and fixers, but that, when the 
corporation issues them in the first instance, it is bound to get their 
par or nominal value either in money or in property, or as the books 
sometimes say, in meal or in malt —in money or in money’s worth. 
If there is any proposition of corporation law that deserves to be called 
elementary it is this. The decision on which we are commenting seems 
to be a distinct and total repudiation of this principle. That it is ex- 
plicitly opposed to the law of Missouri which it purports to administer, 
every well informed lawyer in that State knows. This is shown by the 
following statute of that State: ‘‘ The stock or bonds of a corporation 
shall be issued only for money paid, labor done, or money or property 
actually received.? 

If the decision on which we are commenting intends to draw a dis- 
tinction between the case where a person subscribes for the stock and 
where it is sold or given away to him by the corporation, then it is to 
be observed that this distinction has been repudiated by the Supreme 
Court of Missouri in the following language: ‘* No sound distinction 
can be taken between a purchaser of and a subscriber for stock, and 
the authorities generally take none.’’? On the same page of the 
opinion the Missouri court say: ‘‘The gist of this proceeding, and 
of plaintiff’s right to the relief they seek, consists in this, that Watts 
is owner and holder of unpaid stock in the insolvent corporation. 
This causes a liability to attach to him as a stockholder, and it is quite 
immaterial whether he is in fact a subscriber or not. The taking of 
certificates of stock implies a promise to pay.’’4 To this the court 
cite the decision of the Supreme Court of the United States in Webster 


1 Chouteau v. Dean, 7 Mo. App. &c.,Co., 97 Ill. 537; s. c. 37 Ameri- 
210; Kehlor v. Lademan, 11 Mo. App. can Reports, 129. 
550; Williams v. Evans, 87 Ala. 725; 2R. S. Mo. 1889, Sec. 2499; Jd, 
Sturges v. Stepton, 1 Biss U. 8.246; 1879, Sec. 727. 
Upton v. Jackson, 1 Flipp U. S. 413; 8 Shickle v. Watts, 94 Mo. 410, 419. 
Union Mutual Life Ins. Co. v. Frear 4 Ibid. 
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v. Upton,! and the decision of the St. Louis Court of Appeals in Chou- 
teau v. Dean.? 

The decision of the Supreme Court of the United States on which we 
are commenting is strikingly opposed to the decision of the Supreme 
Court of Missouri in the case from which we have just quoted. In that 
case the plaintiffs were judgment creditors of an Illinois corporation. 
It may be observed, parenthetically, that while the corporation was an 
Illinois corporation, the iaw of Illinois does not seem to have been spe- 
cially pleaded or proved, and the questions were determined according 
to the law of Missouri and the general law. But we do not understand 
that the law of Illinois in the particular under consideration is differ- 
ent from the law of Missouri, or from any other law except what 
must now be accepted as the law of the Supreme Court of the United 
States. The plaintiffs brought a bill in equity against a Missouri 
stockholder of this Illinois corporation, to charge him in respect of 
what remained unpaid upon his shares for the purpose of satisfying 
their judgment. He was the owner of twelve hundred shares of its 
stock. The controlling question was whether he could be treated as 
holder of unpaid stock in the corporation. The facts were, that in 
1874 he contracted with the corporation for the erection of its gas 
works in East St. Louis, Illinois. For this work he was to receive 
$80,000. Fifty thousand dollars of this sum was to be paid him in the 
mortgage bonds of the company, secured by a first lien on the ‘‘ works, 
property, and franchises of the corporation; ’’ and the residue, $30,- 
000, was to be paid in cash. Concerning the cash payment, $30,000, 
it was stipulated that $13,000 ‘‘should be payable from the holders 
of the original $50,000 of stock, and the other $20,000 only from the 
other stock, thereafter to be disposed of by the corporation.’’ And it 
was further stipulated, ‘‘ that if the corporation failed to dispose of suffi- 
cient new stock to realize, from an equal assessment upon all the stock, 
enough to pay $20,000 when so due,”’ then the defendant should ‘ re- 
ceive, in lieu of said $20,000, cash stock of the corporation at the same 
rate as other stockholders, in full compensation for his dues.’’ He built 
the gas works as agreed, and received from the corporation $40,000 in its 
bonds, and realized from their sale over $38,000. The $13,000 was 
never raised by assessments upon the $50,000 of old stock, and was 
never paid to him. The company did not succeed in selling any of the 
new stock, from the sale of which the $20,000 was to be raised and 
paid to him. It did appear, however, that at various times the corpora- 


191 U. S. 65. 2 Mo. App. 215. 
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tion issued to him, and that he received from it fifteen hundred shares of 
what was termed new stock. The par value of these shares was twenty- 

five dollars each, so that their aggregate par value was $37,500; 

he sold three hundred of these shares and, at the time when the bill 
in equity was filed, he was the owner of twelve hundred of them. 

No settlement was ever made between him and the corporation. The 
court found as a fact that $50,000 was a reasonable charge for 
the construction of the gas works, including a fair allowance for 
the profit of the contractor. The contract under which the fifteen 
hundred shares were issued to him provided that they should be issued 
to him ‘‘ at the same rate it was issued to the other stockholders.’’ He 
did not claim that it was issued to him in satisfaction of his demand, 
but the account between him and the company remained unadjusted. 
The other stockholders obtained their certificates of stock upon pay- 
ment of $12.50 per share. The court said: ‘* It results from this that, 
inasmuch as between Watts and the company, he obtained his stock at 
$12.50, giving the company credit only at that sum per share, which 
for the fifteen hundred shares would amount to a credit of $18,750, 
paid to him with stock — taking this as the proper basis of computa- 
tion, this would leave him still liable to the creditors of the corporation 
to the amount of $15,000, on the twelve hundred shares which he still 
retains. This must be so, if it be true that notwithstanding, any under- 
standing or agreement between the defendant and other shareholders 
and the corporation that they were not to be assessed any further on 
their shares, is of no avail as against corporate creditors. And this 
seems to have been the nature of the agreement between the corpora- 
tion and its various shareholders: i.e., that they were to receive their 
shares on payment of fifty per cent. of their par value, and so the court 
below has found. And that court has also found that the contract price 
for the gas works built was some seventy per cent. beyond a fair and 
reasonable price, and that the sum already paid on account of those 
works including bonds and stock, amounts to $57,254, or about $7,254, 
more than the reasonable value of such works. The court, as above 
stated, denied the distinction between a case where one becomes a 
stockholder by subscription and by purchase, and re-affirmed the 
doctrine that the stock of a corporation is a trust fund for its creditors, 
and that it can only be disposed of by the corporation upon receiving 
therefor its full nominal value either in money or in property; and the 
court accordingly affirmed the judgment, holding the stockholder liable. 
The court among other things said: ‘‘ Where an agreement is entered 
into between a contractor and a corporation, whereby the former is to 
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perform work for it, or furnish material to the latter, and to take unpaid 
stock in part or in full payment, such contractor, whether for labor or 
material, can only charge therefor the reasonable market value for such 
labor or materials that is given in exchange; and all agreements by 
corporations to pay more than such reasonable compensation will be 
disregarded and held for naught by the courts when the rights of 
creditors intervene.” ! 

The court quote to this proposition with approval two decisions of 
the St. Louis Court of Appeals,? where it is laid down in language 
equally as explicit. Not only this case, but the two cases just quoted, 
are explicitly opposed to the present holding of the Supreme Court of 
the United States. In Chouteau v. Dean? ten thousand dollars of the 
stock of a corporation was issued to an officer thereof in consideration 
of services rendered by him of the value of twenty-five hundred dol- 
lars, the stock being taken at its market value of twenty-five per cent. 
The court held that the officer nevertheless became liable to the cred- 
itors of the corporation to the extent of the difference between the value 
of his services and the par value of the stock. This decision has been 
quoted and followed again and again in that State. The court said : 
‘It is a settled American doctrine that every corporation holds its cap- 
ital stock as a trust fund for the benefit of its creditors. The fund, 
however, does not exist until the stock is issued to the shareholders. Up 
to that point there is a mere possibility or privilege of creation of stock. 
When a share is issued, if the price be paid in cash, so much is added 
to the working capital, thereby enhancing the creditor’s security. 
If the price be not paid, the purchaser’s indebtedness may be looked 
to for the like effect. In either case, there is a tangible asset to which 
creditors may resort under the forms of law. The directors, who may 
be aptly styled the trustees, have no right to destroy the fund by giv- 
ing away the stock, or, which is the same thing, by disposing of it for 
an insignificant return. Its value in their hands, or rather the value 
of the creative privilege, is fixed by the charter. When they issue 
stock to an individual holder, there must be secured to the corporation, 
in some shape, an equivalent at so much per share, in accordance with 
the fundamental condition of the privilege. It is not now questioned 
that a corporation may issue its stock by way of payment in the pur- 
chase of property. This is on the principle that there is no need for 


1Schickle v. Watts, 94 Mo. 410, 214; Kehlor v. Lademann, 11 Mo. 
417. App. 550. 
2 Chouteau v. Dean, 7 Mo. App. 3 7 Mo. App. 210. 
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the roundabout process of first issuing the stock for money, and then 
paying the money for the property. But it is necessary that the prop- 
erty so taken be considered reasonably worth the par value of all of the 
stock paid for it. The directors have no more right to accept property 
worth manifestly less than the face value of the stock, then they have 
to take depreciated or counterfeit currency as an equivalent on the 
same face value. These principles are alike applicable to the purchase 
of services with an issue of stock. Many cases are reported in which 
shareholders held ‘ full paid’ stock, but, because the corporation had 
received no valuable or lawful consideration for the issue, the owner 
was held, in favor of creditors, to all the responsibility of a subscriber 
who is in arrear for the unpaid stock. There is no reason why a like 
tule should not be applied, according to circumstances, to the case of a 
gross disproportion between the face value of the stock and the con- 
sideration paid for it.’’ ! 

Equally emphatic is the language of the other decision of St. 
Louis Court of Appeals upon which the Supreme Court of Mis- 
souri thus set its seal of approval. In that case the transaction 
was in substance an issue of three hundred and forty shares of 
the capital stock of a corporation, the nominal value of which was 
$34,000, for the sum, paid by the stockholder, of $33,955.45. 
And the court, making a strict application of the rule, — held that a 
creditor of the corporation was authorized to charge the share taker 
for the unpaid balance, although it was only $44.55. The court said: 
“Between the corporation and the stockholder the contract may be 
effectual. But creditors have a right to claim that, for every share 
issued to him, the stockholder shall render the assets its par equivalent, 
in money or in property, or shall be responsible to the creditors, in 
certain contingencies, for whatever may be lacking to make up such 
equivalent. Where property is taken for the stock, it must be at a fair 
valuation. Where money is taken, or its equivalent, in the discharge 
of a debt, it must be on the basis of dollar for dollar.’’ 2 

The law of Missouri on this subject has always been administered 
in the courts of that State in such a way that no manipulation on the 
part of the corporate managers can extricate a case from this salutary 
rule. In a leading case, where certain persons became stockholders of 
4 corporation with the understanding that the calls were not to exceed 
4 certain per cent., and afterwards calls were made in excess of that 


1 § Chouteau v. Dean, 7 Mo. App. ?Kehlor v. Lademann, 11 Mo. App. 
210, 214; opinion by Lewis, P. J. 550, 555. 
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amount, and to compensate the stockholders for the payment of this 
excess second mortgage bonds were issued to them, they were held 
liable to the creditors of the corporation as for unpaid stock, to the ex- 
tent of the amount realized by the sale of these bonds.’ This decision 
is explicitly opposed to the decision of the Supreme Court of the United 
States on which we are commenting. It rests upon the principle that 
it is beyond the power of a corporation to issue its shares at less than 
their par or nominal value, and that if it does so, and is obliged to 
assess its shareholders to an extent beyond the amount which was 
agreed to be the limit of the assessibility of the shares, and issues its 
bonds to re-imburse them, they must account for what they have re- 
ceived for the bonds. It involves a total repudiation of the doctrine of 
** bonus shares,’’ or that a corporation can under any circumstances 
give away the potential capital stock, in whole or in part. 

The decision of the Supreme Court of Missouri cited by the Supreme 
Court of the United States in the case on which we are commenting, as 
evidence of the law of Missouri,? affords no support to the conclusion 
at which the Supreme Court of the United States arrive, but contains a 
distinct recognition of the principle that corporate shares must be paid 
for in money or in money’s worth. What the Missouri court held in that 
case was that, under the circumstances surrounding a corporation cre- 
ated for carrying out the great public enterprise, the spanning of the 
Mississippi river with a bridge, it was competent for the corporation to 
issue its shares to the extent of $25,000, upon a contract that $5,000 of 
the amount should be paid for in newspaper advertising, — it being nec- 
essary to resort to this means of bringing the enterprise to the attention 
of the public in order that it might be made to succeed. The decision 
proceeds upon the ground that such an engagement is not opposed to 
public policy, and that the shares were in fact paid for in money’s 
worth. 

Altogether, the decision of the Supreme Court of the United States 
of Fogg v. Blair, must be regarded as an unaccountable judicial aber. 
ration; unaccountable because of the eminent character of the judge 
who wrote the opinion, and because of the very clear enunciationsof the . 
whole court on this subject in many prior cases. It is especially un- 
accountable that such a decision should have slipped through the hands 
of the other members of the court without a single dissent. Mr. Jus- 
tice Bradley was probably ill at the time when this decision was pro- 


1 Skrainka v. Allen, 7 Mo. App. 434; 2 Liebke v. Knapp, 79 Mo. 22. 
affirmed on this question, 76 Mo, 384, 
387. 


not 
it; 
jud 
suc 
no! 
jec 
ac 
wit 
tor 
or 
of 


NOTES OF RECENT DECISIONS. 503 


nounced, and we may possibly forgive the old judges for not arresting 
it; but it is hard to understand how such young, alert and capable 
judges as Fuller, Brewer and Brown could have yielded their assent to 
such a decision. Of course, the court will not follow it; the court can- 
not follow it. To follow it will be to overturn all the law on the sub- 
ject, to destroy all ideas of property concerning the potential shares of 
a corporation, and to obliterate all ideas of meum et tuum in gealings 
with such property. The wild-cat mining companies that are accus- 
tomed to issue ‘* treasury stock ’’ and put it on the market at one-tenth, 
or even one-fiftieth of its par value, will be delighted when knowledge 
of this decision comes to them. 
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CORRESPONDENCE. 


THE COUNTRY LAWYER VINDICATED. 


To the Editors of the American Law Review: 


In the March-April number of the Review, in the Note,”’ Supreme Court 
of Missouri, Second Division,” you run. a muck on ‘Country Lawyers,” and, 


to borrow the language of a country poet, one Alexander Pope, of whom you 
have probably heard,— 


Deal damnation ’round the land,” 


generally —at least throughout all the rural portions of Missouri. Truly, you 
laid on and spared not. It was not an execution of the guilty alone. It wasn’t 
even a decimation. It was a massacre. Such a wholesale slaughter of the 
innocents has not been dreamed of since Herod issued his decree and since 
Nero wished that all mankind had only one neck to render easier and more ex- 
peditious his self-appointed task of universal headsman. 

The gravamen of your charge against the country lawyer is that he is unfit 
to be a member of a court of last resort. To prove this you submit toa candid 
world bald assertions —‘‘ merely that and nothing more.’? When a certain 
country lawyer of some note in his day, named Thomas Jefferson, drew up his 
famous indictment against King George the Third, he rested his case on facts, 
not assertions; but, as he was only a country lawyer he ought to be excused 
for not knowing any better, the old Latin saw, ignorantia non excusat, to the 
contrary notwithstanding. 

You say: ‘*The country lawyer is a social animal; he is gregarious; he is 
fond of a drink of whisky, a game of poker and an anecdote.’? We might, 
for the sake of being agreeable, demur to this — admit the soft impeachments — 
and confidently ask, ‘‘ What of it? How do these things disqualify him from 
being a member of a court of last resort? ’’ 

But why should he not be a social animal? Why should he flock by himself 
like Lord Dundreary? I am aware that old Eldon said: ‘‘A lawyer must live 
like a hermit and work like a horse.’? You must while writing have had his 
lordship’s dictum in mind. In my callow youth, when I first read that saying, 
I deemed it fine and thought a Lord Chancellor of England (Court of Last Re- 
sort) was a sort of modern and improved edition of King Solomon and must of 
necessity know what he was talking about; but when I afterwards read in 
Thackeray, how this same Lord Chancellor was ass enough to parcel out locks 
of hair from the head of George the Fourth —the most worthless and disreput- 
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able of monarchs —a glutton, a debauchee and a driveler —as precious keep- 
sakes among his family, I began to doubt his Lordship’s wisdom. There’s 
not much trouble in working like a horse — anybody can do that, but a great 
deal in living like a hermit — particularly when the right sort of young lady im- 
pinges on your vision. Moreover, people fully as wise as Lord Eldon, to say 
nothing of able editors, have had the temerity to think that sociability and gre- 
gariousness are calculated to increase the sum total of one’s knowledge. 
There is such a thing as obtaining information by attrition — by absorption. 
Not being very familiar with the way of doing things in large cities, I conclude 
from your remarks that the country lawyer is peculiar in being social and gre- 
garious, and that the city lawyer lives in a moated castle, with drawbridges, 
etc., “‘ wrapt in the solitude of his own originality,” ‘far from the madding 
crowd’?— a species of professional Alexander Selkirk or Robinson Crusoe. 
But the country lawyer ‘‘ is fond of a drink of whisky, a game of poker and an 
anecdote.” Tis true and pity ’tis, tis true. But you ought not to be too 
hard on him — he does the best he can under the circumstances. Perhaps if he 
could, he would follow the example of his city brethren, eschew whisky and 
restrict himself to guzzling beer and champagne; but in his preference for 

whisky over malt and vinous liquors he plants himself squarely on the doctrine 
of stare decisis, and boldly avows that his position is borne out by the bulk of 
the authorities, ancient and modern. His latest citation would be the re- 
markable and refreshing speech recently made in the Senate of the United 
States by St. Jerome Edmunds, wherein he declared that Kentucky whisky was 
the best drink known among men, or words to that effect. Now, from all ac- 
counts, the illustrious Senator from Vermont is an eminent judge of both law 
and whisky. 

As to poker— that’s not an amusement. Its status is res adjudicata. A 
Nevada court has solemnly declared it to be a science; and, being such, 
develops brain power —in certain directions. It may be that the country 
lawyer knows more about it than the city lawyer. It seems to me like a dream 
that I once heard of a St. Louis practitioner of renown whiling away a few 
pleasant hours at the seductive game of draw, while dancing attendance on a 
country court, and losing not only all his cash, but his railroad passes and his 
diamond ring and breastpin. One thing I do know, however: A judge of a St. 
Louis city court once said to me: ‘* By the Lord! young man, faro is the only 
game fit for a gentleman to play.’’? Idon’t know, but I would guess that a quiet 
game of poker, five cents ante and a quarter limit, wouldn’t demoralize alawyer 
much more than faro, keno, high five, old sledge, progressive euchre, 
Dom Pedro or “ options.” 

Since when was anecdote-telling a forbidden pastime? “ All work and no 
play makes Jack a dull boy ”’ is as well known and widely accepted as any 
hoary maxim of the common law. 


* A little nonsense now and then 
Is relished by the best of men’? — 


even by la creme de lacreme of humanity, such as city lawyers and editors of 
Law Reviews. It is a most potent medicine. We all take it in one shape or 
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another. City gentlemen pay a dollar or two per head to hear Dr. Talmage or 
Eli Perkins rehearse long bearded jokes which have come down from the pre- 
Adamite world; we country greenies, not having your opportunities, get our 
fun at first hands by swapping jokes with each other —domestic and foreign; 
for, thank God! fun isathing which the U. S. Government cannot grant a patent 
on and which the McKinley bill can neither tax norexclude. In these respects 
it is sui generis. It is not like whisky and wine, which improve with age. Au 
contraire, the fresher the better. Come out to the Pike Circuit Court some 
time, and you'll hear more good, rich, side-splitting jokes in a week, than you'd 
hear in the U. S. Supreme Court this side the crack of doom, when we'll meet 
in the last court of last resort. Yarn-spinning is an esthetic art. It permits 
no bungling. From Yorick to Artemus Ward its greatest practitioners have 
been men of exquisite intellects. No class or profession is wholly exempt 
from it. Without it life would be flat, stale and unprofitable. With it we are 
all more or less Dick Swivelers and view the world through his rosy spectacles. 
It has even happened that sitters upon the woolsack of courts of last resort 
could a laughable tale unfold. Unless he has changed his nature with his 
habitat and evoluted into abnormal solemnity, at least one judge of the St. 
Louis Court of Appeals knows a good yarn when he hears it, andif he were to 
write out all he ever heard or told — why, the world would scarcely contain 
the books. 

And the poor country lawyer ‘‘is much fonder of these things than of 
hard work.’”? Indeed! And is he alone in this, think you, Messieurs? Who 
of all the teeming sons of Adam would work, if he could accomplish his heart’s 
desires without it? Nobody has seen, but every body has heard of that 
apocryphal fellow who “ would rather work than eat.’? He is like unto the 
mirage of the desert—the pot of gold at the rainbow’s end — the will-o’-the 
wisp — the Irishman’s flea— the man who struck William Patterson — you can 
never find him. He possesses not a local habitation and a name. He’s always 
“just over in the next county.” As a living curiosity the Siamese twins 
wouldn’t be a marker to him. If the departed dead do really know all things, 
and if there actually is any where such a remarkable freak of nature, how it must 
vex the soul of the late lamented Phineas T. Barnum, that he couldn’t dis- 
cover him while tabernacling in the flesh and add him to the ** greatest show on 
earth.” 

You also say: “Moreover his mind has never been trained to close and 
methodical habits of work. Beyond this, he has not been drilled in the matter 
of literary composition. When you get him upon a bench of last resort, where 
he is compelled to put all his thoughts in writing, he has to commence his educa- 
tion almost at the bottom and go up.”’ 

Now, this is an ex-cathedra sort of way of disposing of a large number of 
embryo judges. That’s a discovery hardly as valuable to the human race as 
that of the new world, the law of gravitation, the circulation of the blood, vac- 
cine, or Koch’s lymph — but a discovery nevertheless. 

What mind, since judges were first invented, was ever more thoroughly 
“trained to close and methodical habits of work’ than that of John Mar- 
shall, Chief Justice of the United States? Who among the countless 
disciples of Blackstone was ever more thoroughly ‘drilled in the matter of 
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literary composition”? than he who wrote our immortal Declaration and 
Virginia’s Statute of Religious Freedom? Who will say that Justice Mil- 
ler’s opinions are not the most luminous emanating from the highest trib- 
unal in the land in a quarterof a century? Yet these men were country 
lawyers — greater in these matters and all others, it is true, than most country 
lawyers or city lawyers either — but country lawyers still. It’s a difference in 
dezree only. The names of Napton and Wagner—among the greatest judges 
that ever sat on a Missouri Bench —with divers others too numerous to men- 
tion, utterly refute the doctrine you lay down. It is commonly believed by us 
“clod-hoppers ’’ that Judge Thomas A. Sherwood both understands perfectly 
and uses vigorously the King’s English. If, to use your elegant language, when 
the next State Convention gets a ‘‘ whack’’ at the Supreme Court, he should 
unfortunately be left out, he could profitably spend his leisure writing law books 
which would equa! one of Dickens’ novels in circulation. 

And why, pray you, should the country lawyer not be “trained to close and 
methodical habits of work,’ and ‘drilled in the matter of literary compo- 
sition?’”? What doth hinder? The schools, colleges and universities are open 
to him; books, magazines and newspapers are accessible to him; he may even 
subscribe for and pay for and read Law Reviews and model his style upou 
them; he is free from the snares, allurements, dissipations and distractions of 
our modern babylons. Nobody can build a Chinese wall of exclusion around 
the fountains of knowledge. No class of men have a monopoly on legal infor- 
mation, or upon the privilege of work, or upon literary style. 

No, Mr. Editor, it will not do to flout the country lawyer, or to condemn him 
in toto, or to poke fun at him. He understands thoroughly how to take care of 
himself. He is the best “ all-round ”’ lawyer increation. He not only practices 
all sorts of law fairly well, but in his capacity as legislator, State andenational, 
he makes the bulk of the laws; and, finally, he climbs to the woolsack, and as 
judge, administers the law; and though he may not be “ trained to close and 
methodical habits of work,’’ he accomplishes a vast amount of it, and though he 
has not been “drilled in the matter of literary composition,’? he manages to 
write opinions which are so plain in their meaning that he who runs may read 
and understand. 

One other thing the country lawyer is prone to do. When his pasture ceases 
to be rich enough for him in the rural districts, he takes up his bed and walks 
boldly and confidently into a large city— and not only that, but he walks 
Straight to the head of the legal profession and leads the profession when he 
gets there. The bars of the cities are constantly recruited by the flower of the 
country lawyer. Somehow, notwithstanding his fondness for ‘‘a drink of 
whisky, a game of poker, and an anecdote,” clients flock about him, his coffers 
are filled, and he appropriates all the plums in the pudding — especially the 
offices. Sometimes in the intervals between solving difficult legal problems 
and taking in the dollar of the daddies, he leans back in his luxurious chair, 
cocks his heels up on his desk and dreams of the sweet fragrance of clover 
blossoms, or, like Jack Falstaff, babbles of green fields and’running brooks. 

Take St. Louis for example: At her bar the crests of the country lawyers are 
among the proudest — their plumes among the tallest: Jno. B. Henderson, D. 
P. Dyer, James O. Broadhead, George W. Anderson, Robert A. Campbell, Matt. 
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G. Reynolds, James W. Lewis, the Rule boys, Isaac H. Orr, James P. Dawson, 
Jay L. Torrey, Per Johnson, John J. Johnson and Heber W. Adams. All from 
the one great county of Pike, with Judge W. H. Biggs, another Piker, on the 
Court of Appeals bench. ‘And yet there’s more to follow.” We are breed. 
ing another swarm of bright young fellows up here, who, some find morning, 
will shake the hayseed out of their flowing locks and invade the Future Great, 
Then there’s Overall, Pollard, Orrick, Sam Priest, Col. Thoroughman, Judge 
McKeighan, Judge Bashaw and scores of other ex-country lawyers up at the 
top. 

Of course there are some good city lawyers, who were not trained up to 
greatness in the country, but they are ‘‘like angels’ visits, few and far 
between.” They are the exceptions which prove the rule. 

Yours with great humility and modesty, 


Cuamp CLARK. 
BOWLING GREEN, Mo. 


INTERNATIONAL COPYRIGHT. 


New York, March 28th, 1891. 
To the Editors of the American Law Review: 


Not long since the New York Evening Post gave space to a controversy be- 


tween its editor and Professor Edward A. Freeman, on the subject of interna- 
tional copyright, (see issues of Feb. 7 and March 27). For a long time the 
Post has been calling American publishers who reprint without license English 
books very bad names, such as pirate, thief, robber, and comparing them with 
forgers, burglars, murderers and other criminals. Professor Freeman takes a 
milder and, to my mind, more correct view of the matter. 

As Professor Freeman says, property in writings is like property in inven- 
tions. Copyrights, patent rights and the ownership of masses of matter, such as 
land, cattle, house furniture, jewelry, etc., may all be placed in the same cate- 
gory. In each case the fundamental conception is that of a defined power, —in 
the case of the ownership of land or other material object, the power of action 
on a specific mass of matter,—in the case of a patent right or copyright, a 
power otherwise defined, as of making a steam engine or an amusing toy, or 
printing a novel or encyclopedia. The conceptions of power and force, by the 
Way, are just as necessary to the science of law as they are to the science of 
dynamics. Regarding again rights of the aforesaid category, we see the exer- 
cise of the defined power in question, on the part of humanity generally, 
restrained by an opposing negative duty. B.,C. and D. must not go on my land, 
must not act on it in any way. So, if I have a patent for making a steam engine 
or own the copyright of a book, B., C. and D. must not make the steam engine 
or print the book. Looking a little further we see a power vested in some one, 
establishing the opposing negative duty which we have seen restraining the 
exercise of the defined power in question. The duty of B. C. and D. not to go 
on land, not to make steam engines or print encyclopedias in violation of my 
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patent right or copyright, is dependent on my will or wish that they shall not 
— power, establishing the duty of non-exercise of the defined power in 
question, is the right, and works to the advantage of its possessor, by making 
him the sole possessor of such defined power, unrestrained by any duty of for- 
rance. 

=— does this right come into existence? The first essential is, first doing the 
thing in question. The essential owner of a piece of land is really an entity akin 
to acorporation, preserving identity throughout change of membership, now A., 
now his transferee B.,’now B.’s heirs C., D.andE., etc. But, in the beginning, 
such owner is the person Jirst doing, first acting on the piece of land by tilling 
it, fencing it in, building on it or otherwise. So, the owner of a copyright or 
patent right is in its inception the person first doing the thing in question, first 
making the steam engine, or first printing the book. 

The next essential to creating the right is asserting it. The first occupant of 
land, inventor of a steam engine, or author of a book, must, expressly or by 
implication, manifest his wish that no one else shall go on the land, make the 
steam engine or print the book. 

Then comes the question, when shall the right asserted be granted either as a 
moral or a legal right? Not because of the first doing and the claiming merely. 
The man wiil not be listened to who says, The good thing I have done first 
thou shalt not do afterwards without my permission. The general principle is 
that we shall emulate one another in well-doing. As far as patent rights and 
copyrights are concerned the governing fact is, I think, the sense of the 
community that the person evolving a valuable idea should be rewarded. And 
the exclusive privilege of embodying his idea in real steam engines, printed 
books, or the like, is secured to him as a convenient method of bestowing this 
reward, the notion being that he will thereby be rewarded for his contribution 
to the public good in proportion to the public estimate of its value, and reliance 
being placed on his desire for gain, as a motive sufficient for the provision of 
the community with the thing in question, whether steam engine, book, or otber 
material object, in sufficient quantities. 

And as a community has a sense of the propriety of rewarding, so it has a 
sense of sufficiency of reward. Limiting the privilege in question to a term of 
years is deemed enough to give the author or inventor. After the expiration of 
that period men generally, authors and inventors excepted perhaps, see no im- 
propriety, moral or otherwise, in making the steam engine and printing the en- 
cyclopedia whether the inventor and author are suited or not. Andso a man, 
without being a thief or a robber, may deem an exclusive privilege within the 
limit of the author's or inventor’s own country, enough to give him, and act ac- 
cordingly. The controlling consideration with many American advocates of in- 
ternational copyright is not the inadequacy of the reward to English authors 
under the present state of things, but the damage to American authors by the 
sale of very cheap English books. If Funk and Wagnalls print encyclopedias 
in disobedience to the dictates of their own consciences, let them be anathema; 
but, to my mind a man may honestly believe, however mistakenly, the English 
author sufficiently rewarded by his English copyright and reprint his work in 
this country, and preserve a purity as spotless as the angels. 
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The idea of the Evening Post is that the American publisher denies a right to 
the Englishman which he claims for himself. ‘*‘ Piracy,’’ it says, “‘ means treat. 
ing as vendible property in the pirate’s hands a thing which the pirate has taken 
from the author on the plea that it could not be vendible property in his hands,” 
The fact seems to me otherwise. The Englishman asserts an exclusive legal 
right of reproduction in his own country, and perhaps a similar moral right 
here. The American asserts no such right, here or elsewhere. He admits the 
right of every body to do what he is doing,— print the book in question. As to 
the manufactured product, both sides are on the same footing. Black’s books 
belong to him. Funk and Wagnall’s books belong to them. 


ALBERT S. THAYER, 
New York. 
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THE CENTURY DICTIONARY.—An Encyclopedic Lexicon of the English Language, 
prepared under the superintendence of WILLIAM DWIGHT WHITNEY, Ph. D., LL. D., 
Professor of Comparative Bhilology and Sanskrit in Yale University. In six volumes. 
Volume V. The Century Co. NewYork, S&S. F. Junkins & Co.,General agents for the 
Western States. St. Louis, Mo. 


The fifth volume of this publication has made its appearance. To those who 
have followed the progress of this valuable work from the publication of the 
first volume, no comment is necessary. To those who have not, a word may be 
inorder. The term dictionary is, in a certain sense, misleading. It certainly 
is a dictionary, and the most complete one ever published in any language, but 
it isalso much more. The definitions are so ful), careful and accurate; the i-lus- 
trations and examples so well chosen; the varying meaning of words at different 
periods, is so clearly explained, and illustrated by such copious quotations from 
the best sources, that the work is fairly entitled to be called a History of the 
English Language. From its pages alone can be gleaned a complete knowledge 
of the origin and history of almost every word in the language. 

Moreover, such is the range of illustration that a fair idea of the literature of 
the language is conveyed. . 

Such an amount of faithful, conscientious and intelligent work has been given 
to the subject, that the result attained has been such as can be found in no 
other language. The work, now nearly completed, will be of inestimable value 


to every man who desires a thorough and scholarly knowledge of the English 
language. H. 


THE QUESTION OF COPYRIGHT. — A Summary of the Copyright Laws at present in force in 
the chief countries of the world, together with a Report of the Legislation now pending 
in Great Britain ; a Sketch of the Contest in the United States — 1837-1891,in behalf of 
International Copyright, and certain papers on the Development of the Conception of 
Literary Property; and on the Probable Effects of the New American Law. Compiled by 
GkEO. HAVEN PuTNaM, Secretary of the American Publishers Copyright League. G. B. 
Putnam’s Sons. New York and London. The Knickerbocker Press. 1891. 


The foregoing description of the contents of this work is fairly realized by 
the author. Its tendency is laudable in that it aims to procure and maintain 
recognition of the rights of property in literature and literary productions re- 
gardless of governmental boundaries. To this end the labors of authors, pub- 
lishers and legislatures who have taken an active interest in the promotion of 
this object are carefully collated and digested, and the advantages to be de- 
rived from the International Copyright Law recently enacted by Congress and 
which goes into effect on July 1, 1891, are pointed out. The work bears the 
impression of intelligent study and preparation and will repay a careful perusal 


by all who feel a just pride in the maintenance of a high standard for literary 
work and education. 
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ANSON ON Law OF CONTRACT. —Being a Treatise on the Principles of the English Law of 
Contract, and of Agency in its Relations to Contract, by Sir William R. Anson, Bart., 
D. C, L. of the Inner Temple, Barrister at Law. Warden of All Souls College, Oxtord, 
(Sixth edition.) The Clarendon Press Series. Oxford, 1891: Macmillan & Vo. New York, 


The writer of this work, while modestly putting it forth as a manual on the 
law of contracts, for the use of students, has evidently devoted much care, 
labor, and thoughtful consideration in collecting and arranging in an orderly 
and comprehensive method the various phases, —the lights and shadows, so to 
speak — which are the necessary concomitants to a legal determination of a 
controverted contractual obligation. These features involve the examinations 
of principles, and in that regard the work commends itself to the profession in 
general, 

While its character is English and is evidently based —as far as itcan be con- 
sistently with the main object —on the decisions of the English Courts to the 
exclusion of other forums wherein the same propositions have received ad- 
judication, nevertheless the purpose of its author, as declared —being to trace 
the principles which govern the contractual obligation from its beginning to its 
end; to show how a contract is made, what is needed to make it binding; 
whom it may effect; how it is interpreted, and how it may be discharged, — 
renders the book a valuable addition to the existing legal works on this very 
interesting subject. That it is such is shown by the fact of its already having 
run into its sixth edition since the first publication in 1879. 


Company Law.—Commentaries on the Law of Private Corporations, whether with or 
without Capital Stock; also of Joint Stock Companies, and of all the various Voluntary 
Unincorporated Associations organized for Pecuniary Profit or Mutual Benefit. By 
CHARLES FISK BEACH, JR., of the New York Bar. In Two Volumes. T. H. Flood & 
Co. Chicago. 


In no department of legal learning, so much as in corporation law, is there 
to be expected, if not desired, frequent contributions. All the world is be- 
coming a shareholder. Corporation cases increase in number and importance, 
and new points touching corporate interests constantly arise. A new treatise 
or compilation on this subject is sure of a welcome; at least the temporary 
hospitality which we accord to explorers or news-bearers, in the hope that they 
may bring matter of advantage. 

During the last ten years notable additions have been made to the stock of 
books on corporation law. Morawetz, Taylor, Waterman, Cooke and Boone are 
in familiar use, and shortly the very extensive work of Judge Seymour D. 
Thompson, in five volumes, is to appear. With the science developing so rap- 
idly, a fresh treatise ought to possess new attractions. With so many com- 
petitors it can scarcely be given first place at the outset. 

The ample work by Mr. Beach, just published, possesses several favorable 
features. His book proper is better than its preface. In his preface he pro- 
fesses to cover “ the entire field of private company law in all its details.” 
There are several kinds of private companies of which the law in detail 
suitably discussed would afford substance for an ordinary volume. He says he 
has studiously undertaken not to omit the law of any sort of an association 
which passes for a corporation. Consulting his index, I find under “ Building 
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Associations ’’ but two citations; asto mining companies nothing, and noth- 
ing in respect to electric light companies, indemnity companies and trust com- 
ies. 

peed a lawyer wishes to learn the purport of the decisions in the recent 
suits brought by telephone companies against electric light and electric railway 
companies to prevent damage resulting from induced electric currents. Neither 
the index nor the chapter on torts in Mr. Beach’s book would be of any help 
in the matter. 

But if the broad claim of the author’s preface cannot be allowed, it must be 
conceded that in amplitude of treatment, in quantity of matter discussed, his 
work as a general treatise on corporation law, is not surpassed. It elaborates 
into chapters and distinguishes by separate statement several topics, which 
hitherto have been subordinated to paragraphs, or obscured by discussion ina 
brief way, in conjunction with other matter. A number of such topics by the 
course of recent development have come to deserve all the prominence he has 
given them. 

By this process of specialization and elaboration the author divides the work 
into forty-five capital topics, where Morawetz makes but fifteen. The arrange- 
ment of the latter is the more logical, but that of the former probably the more 
serviceable. Thus amplified and conveniently divided, the work will prove a 
ready aid to the busy practitioner. 

Among the subjects of recent development, there are several worthy of special 
notice. A summary of the recent leading decisions on Trusts, e. g., The 
Chicago Gas Trust, The Sugar Trust, The Cotton Seed Oil Trust, and other com- 
binations of incorporated interests. Cases on Taxation of Corporations, Foreign 
Corporations, Foreclosure of Mortgages on Corporations. 

A chapter, but none too much, is given to the Fiduciary Position of Directors 
and Promoters. In another chapter the duties of several kinds of general offi- 
cers of corporations are defined. Three chapters elucidate the several kinds of 
liability accruing against members of corporations. There are numerous other 
instances wherein the author exhibits newness of material and his tendency to 
specialization. 

One lawyer has been heard to say that the omission of Mr. Beach to cite two 
cases regarded by him (said lawyer) as important impresses him unfavorably- 
But the same cases (Barnard v. Lapeer Co., 6 Mich. 274, and Livingston vz. 
Pittsburg Co., 2 Grant’s Cases, 214) are also omitted by Morawetz. Selection of 
cases should be made with discretion. Whether Mr. Beach’s citations are two 
few or too many, or to what extent they are inapt, must remain to be decided 
by common experience. A. B. 


VESTED RIGHTS. — Selected Cases and Notes on Retrospective and Arbitrary Legislation 


affecting Vested Rights of Property. By WILLIAM G. MYER. The Gilbert Book Co. St. 
Lonis, Mo. 1891. 


This volume will be found, on examination, to be both useful and interest- 
ing. Itis a collection of decisions, Federal and State, amply annotated, touch- 
ing the familiar constitutional provision which forbids retrospective laws, and 
that other guaranty that a man’s rights cannot be divested except by due pro- 
cess of law. The term Vested Rights is a familiar expression, but hitherto it 
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has not been applied to a treatise in law literature. The designation is quite 
appropriate to the subject-matter considered. 

There are thirty decisions from the Supreme Court of the United States; 
among these are the following well-known cases: Calder v. Bull, 3 Dallas, 386; 
Fletcher v. Peck, 6 Cranch. 87; Dartmouth College Case, 4 Wheaton 518; West 
River Bridge Company v. Dix, 6 Howard, 507; and Van Hoffman v. the City of 
Quincy, 4 Wall. 535. Twenty-four cases are selected from State Supreme 
Court: New York, five cases, Massachusetts and Pennsylvania, each three, 
New Hampshire, Lllinois, Missouri, each two, and one each from Maine, Ver- 
mont, Connecticut, New Jersey, Georgia, Mississippi and Kentucky. 

The matters discussed relate mainly to the following subjects in their rela- 
tion to Vested Rights: Stay Laws, Statutes of Limitation, Tax Sales, Special 
Assessments, Regulating Railroads, Abatement of Nuisances, Exemption Laws, 
Exemption from Taxation, Changing Charters of Corporations, Tenure in Pub- 
lic Office, Summary Seizure of Property used for Unlawful Purposes, Summary 
Procedure against Public Officers, Fixing Tolls of Railroads and Warehouses, 
Restricting Certain Kinds of Business under Pretext of Police Powers, Chang- 
ing the Rules of Evidence, Legalizing Marriages. 

Mr. Myer divides his treatise into fourteen chapters, each chapter comprising 
a group of apt decisions upon some branch of the general subject, together 
with a liberal digest of other cases on the same subject. The author is well 
known 4s an industrious and accurate maker of digests and in supplying this 
convenient volume he broadens his right to the gratitude of the legal profession. 


A. B. 
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